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IN THE HIGH COURT OF DELHI AT NEW DELHI
Date of decision: 05.12.2016

FAQ 470/2016 & CM APPL. 35285/2016

UNION OF INDIA Appellant
Through  Mr LK, Singh, Standing Counsel for
o1
YEFELS
MS SURLESH CONSTRUCTION CO. L. Respondent

Through  Mr Kaman Kapoor, Sr. Adv. with Mr
Aviral Tiwari, Advs,

CORAM:
HON'BLE MS. JUSTICE SUNITA GUPTA

: SUNITA GUPTA, J. (ORAL)

|, Challenge in this appeal is to the order dated 27" February,
206 passed by the learned Additional District Judge-1 (Central) Tis
Hazari Courts wherchy the objections filed by the appellant u/s 34 of
the Arbitration and Conciliation Act, 1996 (hereinafter referred 1o as
‘the Act’) for setting aside the arbitral award dated 9" June, 2015 for
Rs [0,12.200/- in favour of the respondent was dismissed being

harred by time.

-

2 The contract for the work at “Zone-IIT -All civil works like
earthwork  in  filling/cutting  with contractor/railway  earth  in
embankment to the required profile, const./extn. of Hume pipe bridges
of 1x0.400 m span box bridges of .61 m span, RCC slabs bridgss of

sizes varying from 0.9135 m to 2.44 m including slab sub-structures of
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bridges of span 3.05 m and above and other allied works between Km.,
126,300 to km. 120.000 in connection with 2™ line work of
Ghaziabad-Hupur BG doubling was awarded by the petitioner to M/s,
Suresh Construction Co.-Respondent herein vide letter dated 43,1977
with stipulated date of completion of entire work by 3.12.1997 je.,
within 9 months. Accordingly the contract agreement No. 119-
WDy CE/CPINR  dated 1161997 was exceuted between  the
petitioner and the respondent and  contract value was  for
Rs.61,660.444 50 us per the apreement. The work was awarded to the
respondent  subject to applicability of GOU and the terms and
condition of GCC was also part of the contract which was binding

upon both the parties,

% Disputes arose between the parties.  The respondent invoked
arbitration clavse and arbitral tribunal was formed. After completion
of proceedings before the arbitral tribunal, award dated 9™ June, 2015
was given by the Tribunal, The petitioner filed a pelition w's 34 of the
Act betore the learned Addittonal Distriet Judge, Delhi, Along with
the petition, un application u/s 34({3) of the Act was also moved by the
petitioner stating therein that impugned award dated 09.06.20135, was
received on 26.6.2015, which was assigned to Railway Advocate
sh.Ashok Singh for filing the objection petition vide letter dated
09 10.2015 who has returned the file on 08.12.2005 on the ground
that amount involved in the impugned award was less than rupees one
crore and the same could he challenged before District Court and he

wis nol on the panel of District Courl. Accordingly, case file was
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assigned to Sh.Neera) Kumar, Panel Advocate vide letter dated
16.12.2015% for filing objection before the competent court of law,
But said case file was retumed vide letter dated 22.12.2015 by said
Sh. Meera) kumar, Advocate as he was unable 10 do the same due o
sudden demise of his grandmother. Finally, case was assigned to the
present counscl on 120012016 and case file was handed over Lo him
on 153.01.2016, who requested concerned department to provide the
other connected file. Since, the case was very old, as such, the
converned officials ook ten davs in tracing oul all the concerned files
and thereafter on 20.01.2016 the requisite file was traced out
Objection petition was filed on 03.02.2016. It has been averred that
the certified copy of impugned award was received on 26,06.2013
through daak dnd madvertently the same could not be pul up before
the concermned Deputy Chief Logineer by the dealing assistant, which
was a bonalide mistake of the dealing assistant and due to this reason
the swep could not be taken within stipulated period of three months.
The petitioner is a Central Government Organization, working for the
interest of public al large, hence, the petitioner sought condonation of
delay submitting that petitioner would suffer imeparable loss and
injury, it present application is not allowed and party should not sulTer

lor the {ault of their counsel.

4. Alter hearing learned counsel for the pettioner, the application
seeking condonation of delay in filing the petition was dismisscd
being hopelessly barred by the limitation. Resultantly, the petition u/s

14 ot the Azt was also dismissed.
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5 Agarieved by the said order, present appeal has been filed by
the petitioner, infer alia, on the ground that the petitioner is a Central
Government Drepartment and public money is involved. In case the
delay in filing the objection is nol condoned, then the petitioner will
suffer an irreparable loss and injurv. Non filing of the objection
petition within stipulated period of limitation was neither intentional
nor deliberate but occasioned due to circumstances as averred in the
application. As such, it is submitted that the impugned order be set
aside. The Award dated 9" June. 2015 passed by the Arbitrator be
also set aside.

f. Opposing the appeal, learned counsel [or the respondent
submits that proviso to Section 34 of the Act provides for a period
within which the Court can exercise its discretion for condonation of
delay.  Legislatore itselt prescribed a special limitation for the
purpose of appeal and the penod ol hmitatiom 15 3 months from the
date of receipt of arbitral award, The delay can be condoned for a
period of 30 days on showing sufficient cause but not thereafler. In
the instant case, the arbitral award was received by the petitioner on
26" June, 2015 whereas the pelition w's 34 of the Act accompanied by
application w’s 343) of the Act seeking condonation of delay was
filed only on 3™ February, 2016, That being so, the Court was not
competent to condene the delay, therefore, the application was rightly
dismissed by the Trial Court which does not warrant any interfirence.
Reliance has been placed on Unien of India vs. M4 Popular

Construction Co., AIR 2000 SC 4010,

7. I is undisputed case of the parties that the arbitral award was
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passed by the arhitral tribunal on 9% June, 2015, The award was
received hy the petitioner on 26" June, 2015, Challenging the award,
petition u/s 34 of the Act was filed on 3" February, 2016, Along with
petition, an application us 34(3) of the Acl was also filed seeking

condonation of delay in filing the petition.

8. Section 3H3) of the Act reads as under:-

31 An epplication for setting aside may not be mode ofter three
mariths hove elopsad from the dote on which the porty moking that
gpplicelion hod recelved the arbitral award or, if o request hod been
made wnder section 33, from the dote on which that request had been
disposed af by the orbitrol tribunal;

Provided thaot if the Court s sotisfied that the opplicont was
prevented by sufficient rouse from making the opplication within the sold
period af three months Il may entertain the application within a further
neriod of thicty days, but not thereafter.”

9, A bare perusal of the Sub-Section goes to show that an
application for setting aside the award is o be filed within three
months from the date on which the arhitral award 15 received by the
party. Proviso appended to this Sub-Section, however, empowers the
Court o extend the period of 30 days on showing sulTicient cause by
the applicant which prevented him from making the application
within the said period of three months. Undisputedly, the petition w's
34 of the Act was [iled much after the expiry of penod of three
manths as stipulated under this Sub-Section and even after the expiry

of 30 duvy as the same has been filed only on ch February, 2016,

10.  The question which arises for determination is whether the

Trial Court was competent o extend the period of limitation u's 34 of
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the Act. In Uwion of India{supra), delay was sought to be condoned

by the appellant by invoking the provisions of Section 3 ol the

Limitation Act, 1963, After referring 1o Section 34(3) of the Act, 1t

was held by the Supreme Court that -

“8. Hod the proviso ta Section 34 merely provided for o periad within
which the Court could exercise its discretion, thot would not hove been
sufficlent fo exclude Sections 4 to 29 of the Limitation Act becouse "mere
pravision of a penod of lirmitation @0 howsoever perermptory or imperative
longuage s nob sufficient fo dlsploce the gpplicabllity of Section 5.

12. A5 for as the longuage of Section 34 of the 1996 Act is concerned, the
crucial words are ‘but not thereafter’ used in the proviso to sub-section
{31 In our opinien, this phrose would omount to an express exclusion
within the meaning of Section 29(2) of the Umitation Act, aond would
therefare bar the application of section 5 of that Act. Parlioment did nat
need to go further. To hold that the Court could entertain an opplication
to sel aside the Award bepond the extended period under the provisa,
would render the phrose ‘but net thereafter” wholly otiose. No principle of
intarpretation wold justify such o result.

13 Aport from the longuoge, 'express exclusion' may follow from the
scheme and abject of the speciol ar local low. Even in o case, where the
specinl faw does not exciude the provisions of Sections 4 to 24 of the
Limitation Act by an express reference, it wouwld nonetheless be open to
the Court to exomine whether and to whot extent the noture of thoze
provisions ar the noture of the subject-motter and schame of the speciol
low exclude their aperation.

Here by history ond scheme of the 1996 Act suppart the conclusion that
the time limit prescribed uvnder Section 34 to challenge on Aword s
phaolute and unestendoble by Courd under Section 5 of the Limitation
Acl. The Arbitration and Conclliabion B 2995 which preceded the 1996
Act stoted as ane of ity moln olyectives the need "to rminimise the
supervisorny rale of courls in the orbitral process”. This obfective hos found
expression in Section 5 of the Act which prescribes the extent af judicial
interventian in no uncertqin terms!

"5, Extent of judicial intervention., Notwithstanding onpthing contained
in oy ather low for the time being in force, in motters governed by this
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Port, no judicial guthority shall intervene except where so provided in this
Port.”

I4. The "Port’ referred toin Section 5 s Port | of the 1996 Act which deals
with domestic arkitrotions. Section 34 s contained in Part | and Is
therefare subject to the sweep of the prohibitian cantained in Section 5 of
the 1996 Act.

15 Furtfermoare, section 34 (1) itself provides thot recourse 1o @ court
ggainst an arbitrad oweard may be made only By on application for setting
gside such oward "in gccordonce with” sub Section 2 ond sub Section 3.
Sub Section 2 relotes ta grounds for setting aside an award ond is not
refevant far aur purpases, But an opplication field bevond the period
mentioned in Section 34, sub-section (3] would not be an opplication "in
gocardonce with" tho! sub section, Consequently By wirtue of Section
1), recourse to the cowrt agalnst an orbitral oward connot Bbe mode
beyand the period prescribed, The importance of the periad fixed under
Section 34 s emphasised oy the grovisions gf Section 36 which provige
that “wihere the Dme Jor making on agplhication to set aside the orbitral
oward under Sectian 34 fos expired. the aword shall be enforced and the
Code of Civil Procedure 1908 in the some manner as if it were o decree of
@ court”. This is a significant departure from the provisions of the
Arhitration Act, 1540, Under the 158490 Act, after the Hme to set oside the
oword expired, the court wos reguired. o "proceed o pronounce
judgrment oecovding to the oword and upon the judgment so pronounsed
a decree sholl fallow”. Naw the conseguence of the time cxpiring uhder
Section 34 af the 1898 Act is that the oward becomes immediataly
enforceoble without ooy further aot aof the Couwrt, Jf there were ony
residual daulit on the interpretotion of the longuage used in Section 34,
the scheme of the 1926 Acl wowld resalve the ssue in favour of
curtoilment of the Courl’s pawers by the exclusion of the operation of
section 5 of the Limitation Act.”

11, Applying the ratio of thig judement w the factual matnx of the present
case, the Court was not vested with any power to condone the delay in filing

the petition u's 34 of the Act,

12, Much emphasis has been laid by the learned counsel for the appellant

for submitting that the petitioner 15 4 Central CGrovernment department and il
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is not necessary tor the Government department to explain each and every
dav’s delay. Ilence the petitioner seeks indulgence of the Courl to lake
lenient view and to condone the delay in filing the objections as well as the
appeal. There are caleny ol decisions o the effect vize. Union of India v. N,
Das R. Israni, 1993 AR SCW 2373; State of Haryana v. Chondra Meni
arved Ohres., 2002 (143) DL 24950 Pundlik Jalam PatiliD}! by LRx vs.
Exe. Eng. Jalgaon Mediwm Project and Anv,, (2008) 17 SCC 448 that law
makes no distinclion belween a privale parly and Government.  State
accorded the same treatment in an even-handed manner, and no separate
standards o determine the cause laid down by the State vis-a-vis private
litigant could be laid to prove strict standards of sufficient cause, however,
the Apex Court observed that in view of the procedural red-tapism 1n the
process of making decisions and in order o see that ultimately the public
interest does nol sulfer, certain amount of latitude to the appeal brought by
the State is not impermissible, 1 was held that the expression "sufficient
cause" should be considered with pragmati=m in justice-orienied approach
rather than the wehnical detection of "Sutticient cause” for explaming every
day's delay. Nevertheless. in none ol its decisions the Supreme Court has
held that since a liberal approach is normally adopted while dealing with
such applications filed by a public authority, the delay in filing appeal by
them is o be condoned on g mere asking, Irrespective of the fuct whether a
litigant is the State or a private party, "sufficient cause” has o be shown for
the delay in filing the appeal. The only difference would be some smount of
latitude to the State on wccount of procedural red-tapism and the larger

public nterest.
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13, Tested on the touchstone of the afore-noted broad principles to be
kept in view while dealing with such apphications, the Court 15 of the view
that the appellant has miserably failed to show any cause, much less a
sulficient cause [or delay in [Gling the petition as well as the appeal.
Undisputedly, the impugned award was received on 26" June, 2015. After a
lapse of approximately 3'% months, it was assighed to Sh. Ashok Singh,
Advocate for filing the objection petition vide letter dated 9" October, 2015
Afler merely two months, the Advocate returned the file vide letter dated 8"
[recember, 2015 on the ground that the award being less than Rs.] crore has
10 be challenged before the Dhstrict Court and he was not on the panel of the
District Court. Thereafter it was handed over to the panel advocate on 16"
December, 2015 who returned the file on 22™ December, 2015 due to
personal reasons. Therealier the file was handed over o the counsel on 127
January, 2016 and thereafter objections were filed on 3 February, 201 6.
No sufficient explanation except for a casual approach adopted by the
dealing assistant for putting up the hle before the Dv. Chiel Engineer for
taking necessary steps has been alleged by the pettioner. This is not the end
of the matter. After the petition w's 34 ol the Act was dismissed on the
ground ot limitation even the present appeal has not been filed within the
stipulated period and an application seeking condonation of 87 days delay in
filing the appeal has been moved. The srounds for delay in Gling the appeal
is narrated 10 para 2 of the application to the following effect;

i That the appellont has got certified copy on 2™ March,
20158, The department decided to file oppeol ogaoinst the
impugned arder dated 27" February, 2016. The department
gpprooched the counsel Mr LK. Singh on 265 July, 2016 to file
appeal ogoinst the impugned arder. The draft appeal prepored
gnd semt to the department on 107 August, 2016, The
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deportment sent bock to the signed on 15" Auvgust, 2016.
Thereafter the present oppeal was filed on 22" August, 2016
before this Court. In the process, deloy hos occurred in filing the
present oppeal.”

14.  The ground so stated in the application shows that it is a simple case
of inaction or negligence for which no indulgence can be given to the
appellant. In any case, in view of the specific provisions incorporated w's 34
(3) of the Act, the delay could not have been condoned.

15. In this view of the matter, the impugned order does not suffer from
any infirmity which warrants interference. Accordingly the appeal is

dismissed.

A T
DECEMBER 05, 2016
ry
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