T

. IN THE HIGII COURT OF DELHI AT NEW DELHI

Jrideeient Reserved own: July 15, 2016
% Judpment Delivered on! Julv 22, 206

+ W.P{CRIL.) 6652016

RAVINDER KUMAR L Pettioner
Fhrough:  Petitioner in Person.

VErELS

STATE & ORS -.... Respondents
Through: - MrRajesh -Mahajan, ASC for the

~ State/R-1 with Ms.Parul  Jamwal,
Advocate with  8I0 Kishan Lal, P&
Tilak Marg.
M Manject &'-in_g]‘f~ Senior Advocate
instructed by Mr.Tarjegt Singh and
Mr, Y ooendra Kumar Verma,
Advocates for R-2 to R-4.

PRATIBILA RANIL J.

CRL.M. A Nos. 3646/2016, 3289/2016, 6981/2016, 6119/20416

|, These applications have been filed by the petitioner seckmg

exemption from filing certiffed copies.
2, Fxemption allowed, subject wo all just exceptions.
3, The applications stand disposed of,

CRL.M. A No. 4598/1016

|, This is an application seeking exemption [rom sending notice 1o
respondents and their counsel.

2. Petitioner stules that he does nol press this application.

3. Accordingly the instant application which has already become

infructuous is dismissed as not presscd.

Digitally Signed
By:AMULYA
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CRIL.M.A.No. 5288/2016

1. By way of this apphcation, the petitioner is seeking transfer of the writ
petition to the Courl ol Hon'ble the Chief Justice.

2. The petitioner does not press this application and the same is hereby
dismissed as not pressed.

CRL.M. A No, 6350/2010

1. By way of this application. the petitioner is seeking direction for
passing necessary order with specific directions through counsel for

appearance of respondent Nos.2 60 5 on the nexedale of hearing.

-

Petitioner states that he does not press this-application.

Lgd

Accordingly the instunt application 15 dismissed as not pressed,

Crl. MLA. 61182016

i By way of this application, the petitioner has sought cancellation of
bail stuted to have been pranted o the respondent Nos.2 o 4on 17% July,
2013 in criminal appeal No.240:2013 which is also listed today before this
Court but this praver has been made by filing an-application in the writ
petition.

2. Vide order dated 17 July, 2013, the bail order dated 18" February,
2013 was modified by reducingthe number ;nf sureties to be furnished by
respondent MNos.2 to 4 from two (o one.

3, The order dated 17 July, 2013 reads as under:-

Ol M A 04302043 (for reduciion of sureties)

Application has been moved Jor reduction of sureties
from bwn o one.

Heared.

Ordder dated THY Februagey, 2003 iy modified and the
respondeni Nox 2 do 4 are divected o furnish their respective
persoral bond B the sum oof F00006 with one surety each in
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the like amount swbject o the satisfiction of the Registrar
Creneral of this Court within six weeks,

The application stands disposed of
Crl A 2902013 & CRLM A J043872043

Livi inn due course. "

4, Since bail order has been passed in Criminal Appeal No, 24002013 on
18" February. 2013 by this Court which was never thallenged. the order
dated 17" Julw, 2013 dealt with only on the aspect of reduction of number of
sureties.

5. This application for cancellation of bail in this writ petition is not
maintainable, It the petitioner had any gricvanee against the order granting
bail to the respondent Mos. 2 to- 4. necessary praver could have been made
only in Criminal Appeal No.240:2015 and not in this writ petition.

.  The application is dismissed.

W.P.(CRL.) 6652016

1. I'he petitioner 1s invoking writ jurisdiction of this Courl with the
follvwing prayers:

(1) DNecessary warranls against accused persons may very kindly be
directed 1o be issucd for recovery: of admitted cage propertics {one cuch in
hith cases) ie. Forged Seals under Crl Appeal Moo 240/13 and Original
MO dated 91,98, possession of which the accused admitted before leamed
AST on 1382002 and again on 16.8.2002 and before this Hon'ble Court on
Oath on 16.9.2002 so that the specific directions given by Hon ble Supreme
Court of India vide its Order dated 27.7.2012 under Crl. Appeal No.2 4012
and pending prayers by Petlioner under C M Nos, 10611-12 since July,
2015 are disposed ofT and the most unfortunate and delayed Trial and

Conchision of Trial against repeated published Judgments pronounced by
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this Hon'hle Courl on 11.7,2003/14.8.2003 and 28.1.2008 can finallv take
place under the present Writ Petition under Article 226 by this [Ton'ble
C ol

(i)  Seek the physical appearance/presence of Accused cum Judgment
Debtors in person before this Hon ble Court for Recovery of Admitted Case
Propertics (one cach in both cases). as neither of the Hon'ble Bench of this
Hon'hle Court, despite specific directions dated 27.7.12 passed by Honble
SCI under Cel. Appeal No.240/13 and ld. MM, despile repeated published
Judgments of 2003 and 2008 prenounced by this Tlon’ble Court under OO
1357/01 has been pleased to recover admitted case properties from the
accused, despite cognizance of offence taken h}'-ld. MM sinee 2008 and
despite admission on possession of case properly made by accused on Oath
hefore this Homhle Courl in 2002,

2. The petitioner is conducting this case in-person and this prolix wiit
petition is relerring various orders passed by different Courts in various civil
and criminal litigations between the petitioner and respondent Nos. 3 to 6.
Along with the writ petition the petl'[il:lllE[; has cnelosed copies of various
orders passed by diflerent Courts from time to time as well the applications
& reply o the same in various civil and criminal litigations.

3. N is necessary to note that in the writ petition Sh.Amil Kumar has
been impleaded us respondent Nog, [n Complaint Case No, 135771, on g
July, 2014 while deleting Sh.Amit Kumar (respondent MNo.6 heriin) (rom the
array ol partics, following order was passed by learned Trial Court:-

“Complainaint  sigtes  that hiy  application doted
14.07 2014 iz pending for disposal fur divection o accwsed no. 2
to 4 to appear in person and initiction of process for pecovery
af article of offence may he done. Copy has been suppiied to
counsel for gecieved na 2 o 4
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Avcwsed no. 2 to 4 are direcled to file veply to the
appdication with odvance copy to the complainant.

Accused No I Anit Kumar submits that he has no role
o play i the present case and he way merely a Parokar.
Complainant affirms that e hay no objection in deletion of
same of accused Amit Kamar subject to the condition that the
same does not uffect his case in o regative manner. Statement
of compluinant has been recorded separately to this effect.

Ful up for argtments on the application of complainant
far divection to accused No. 2 to 4 on 22.08 2004

4. IT Amil Kumar was deleted as.a parly. in the complaint case, there was
no ceeasion to implead him as respondent in this writpetition. 10 may Turther
be noted that cven FIR No.240:2002 PS Patel Nagar against which criminal
uppeal Mo 24002013 15 pending, Amit Kumar was not an accused. Henee his
impleadment in this writ petition was unnecessary,

3. The petitioner’s prayer in the writ petition s for amest/physical
presence of the respondents lor recovery: ol the case properties in the two
criminal - cases  iw,  alleged  forged  seals  as  case property  in
Crl. Appeal No. 240/2013 and  Memarandum  of Understanding  (MOU)
pertaining to the crimingl case which was registered on 17" May, 2005 as
FIR Mo, 199 of 2005, PS Tilak Marg bul continuing as criminal complaint
No.1337/1 after the FIR was guashed vide order dated 28" August, 2008 by
this Court in Crl.MLC Na 153252006,

&, The petitioner has prayed lor issuance of warrants against the
respondents/accused dirceling them to get recovered the forged seals stated
to be case property in case FIR No.240/2002 PS Patel Nagar despite the facl
that trial has been concluded and the accused persons stand acquitled.

7. The criminal appeal Mo, 24002013 has been preferred by the petitioner

herein impugning the judgment dated 04,08, 2009 passed by the learned trial
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Court which has Lo be disposed ol separately.  The grievance of the
petitioner against non-recovery of forged seals wall be dealt with in Criminal
Appeal Mo, 240020013 wherein CriMAL Nos 106112013 & 1234002014
have been filed with 1dentical prayer.

8. The second praver made by the petitioner in this wril petilion 14 L
seck physical appearance/presence of the accused persons for recovery of the
admitted case propertics i.c. memerandum of understanding in respect of
which case FIR No. 19972005 was registercd at PS Tiluk Nagar but after the
FIR was quashed in CelW.Coono. 152572006 on 28% January, 2008, the
miatler 15 now being ricd as complaint case CC No 135%/1.

9, The foundation of the criminal complaint. lies in Civil  Sui
No.2349/2002 which. was filed by Arcon Electro Plast (P Ltd. ot which
petitioner was the Dircetor, against bMis Sparrow Technologies Limited. In
the civil suit, TA Nod030/2002 under Scction 8 of the Arbitation &
Conciliation Aet, 1996 was filed by M Sparrow Technologies Limited
(defendant) pleading that MO was executed between the parties on 9"
January., 1998 wherein it was also agreed that in the evenl of any dispute
between the parties the same shall be subject matter of arbitration, In reply,
exceulion of any MOL was dented by the plantiff company, Direction given
to the delendant theremn o produce the original MOLU was not complied with
by the defendant. Vide order dated 117 July, 2003 TA No.4030/2002 was
dismmssed drawimg the inlerence that no such MOU was executed between
the partics on O Junuary, 1994,

10, A criminal complainl case was Nled by the petitioner on 217 May,
2002 for alleged commission of forgery and cheating in respect of the MOL,

photecopy of which was filed in the Civil Suit No. 23492002, While passing
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the summoning order dated 5 August, 2008 in the complaint case
Mo, 135771, =ubmissions made on behall” of the complainant {petitioner
herein) have been noted down as under:-

“7. Learned counsel for complainant submitied thet the
origingl forged MOU has not been produced by the accused in
the civil proceedings in the Hon'ble High Conrt but this doees
not affect case of the complainant. He has referred (o Rama
Shankar Lal Vs, State of UL, 1971 (3) SCC 205 and aise to
Gopalakrishng Menon Vs, D. Rajo Reddy (1983) 4 SCC 204
anmd Sachida Nand Singl Vs, State of Bilar (1998) 2 5CC 493
and submitted that production of the original document is not
required to show forgery. The faw duid down in these fudgments
feave o manner-of dowdt that production of the ariginal forged
document is nol necessary. In the present case, ft was the
accused persons who hove deliberaielv not prodiced the
original MOUL dated 000198 However, the circumstances
pointed out by the complainant and aoknowledge of the Hon'ble
Hight Court in the order dated 1408703, Prima facie show that
the MOU darted (0907 85 ix forged one. The accused Nl to 4
herve used copy of the forped MOL and thus hoave wed a forged
doctoment within the meaning of See 471 IPC. The gecuged No 2
ter 4 have heen asserting that MO was prepared. n thelr
presence and bears signature of accused No 3 Rafeev Sarda
and thus the acewsed persons can be said to have prepared
forged docnment  even though the original has not been
produced, Accused no b was Pairokar of accused no. 2 {o 4 and
had filed the application w’s & of Arbiiration & Conciliaifon
Act. Thus accused No.l jo 4 have also conspived logether (o
commit offences w’s 467471 IPC. They have also rried to chear
the complainant and played frawd with the Hon ble High Court
and thus heve commitied offence ws 420 IPC. Conseguenily the
forgery w's 467 IPC becomes punishable w's 468 IPC. The
accused persons con be suid to kave conspived to commit these
offences as well,

7. flowever as fav as accused No.5 and 6 ave concerned, there

(s nei sufficient material against thew. The alleged admivsions
of aecused No.J and 6 cannol be consideved as the same were
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given during investigation of the FIR which has been gquashed
by ihe Hon'ble High Cowrt and even otherwise these being
statements given to the police comiot be convidered for any
purpose. Thus there is no material againgt accused No. 3 and 6.

& Therefore, prima facie case is made ot w's 4674684201 20-
#IPC aeainad aecwsed Vol fo 4 Hence lxswe sunimons 1o
accused No, [ io 4 on filine of PF RO AD and courier. Pul up on
05.44.08 "

1. In CC No.1357/1, while disposing of the applications dated 217 June,

2014, 14" July, 2014 and 20" October, 2014 wherein one of the prayer was
identical i.e. seeking presence of the accused persons for recovery of the case
property e, original MOU dated 9™ January, 1998, the leamed MM in the
order dated 8" December, 2014 recorded the contentions made on behall ol
the petitioner (complainant in CC Na 13571 ) as under:-

“The comtention of the applicant that since recovery of origing!
MO is to he effected from the aecused nos 2 to A, therefore,
orders may be possed to arrest the accused persons 2 fo 4 iy
withow any meril, since she Hon'be Delhi High Cowrt has
exempled the personal wppearance of the accused nos. 2 1o 4
dhrough  theiv cownsel.  Furthermore, fors the prrpose of
evidence, the complaingrl can alvays move  appropricle
application, ar the appropriate stage, for bringing on record the
ariginal MOU daied 9" January, J998"

12, In the complaint case CC No1353%1 while disposing of the
application filed by the present petitoner/complainant for cancellation of
hail of seeused Ne.2 and 3. the learned MM referred to the order dated 16"
January, 2014 passed in Crl.MAC Mo, 30332008 whereby the accused No.l
o 4 were granted exemplions from personal appearance till arguments on the

point of framing of charge are concloded. Thus while declining the prayer of

the petitioner herein for cancellation of bail, dealing with the praver tor
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production of the original MOU it was observed that basically he was
seeking dircetion under Section 91 Cr.P.C. for production of the original
MOU dated 9 January, 1998 for pre-charge evidence and therealler notice
was (ssued to the above effect.

13, Thus, w respect of production of original MOU in the CC No 135771,
the submissions made by the petitoner hercin through his counsel that
original forged MOU was not produced by the accused in the civil
proceedings before the High Court, and that of does not effect the case of the
complainant, the Court had procecded under Seelion 91 Cr.P.CL calling upon
the respondent herein to produce the original MOT.

14, This wril petiion has been filed by the petitiongr praying for direction
to the accused person for physical appearance before this' Court for recovery
of the case properly e MOLU pertatning to CC %o 1337701, When the
learned MM is already seized of the matter in this regard and the counsel for
the petitioner/complainant had submitted that non-production of the original
MOL has no effect on his case, i the pelivioner had any prievance against
the orders passed by learned MM in respect of non-production ol original
MOU, he should have availed the statulory remedy and not to mvoke writ
Jurisdiction of this Courr,

15 It iz well settled by various decisions of Hon'hle Supreme Courl that
when an alternative and an equally efficacious remedy is open o a litigant,
he should be required to pursue that remedy and not invoke the special
jurisdiction of the Iligh Court to Issue a prerogative wril. [Lis true that the
existence of another remedy does not atfect the jurisdiction of the Courl
issuc 4 wril, but, the existence of an adequate legal remedy is a Lthing 1o be

taken into consideration in the matter of granting writs. Arlicle 226 15 not
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meunt to circumyvent statutory proceedings. Where such remedy exists, it
will be a zound exercise ol discretion to refuse to interfere in @ petition under
Art, 226, The power wvested in this Court under Asticle 226 of the
Constitution ol India or undet Section 482 Cr.P.C. need to be exercised only
in exceptional cases and very sparingly. 7 an alternative remedy is available
o & party, this Court cannot allow him to approach this Court in wril
Jurisdiction.

|6, In this writ petition, facts of two distinet cases have been mixed up by
the petitioner. While one of the-case Le. FTR No. 240:2012 PS Patel Nagar
stands disposed of, the other one being Complaint Case No.1337/1 is stll
pending. The reason given by the petitioner for clubbing the two cases in one
Wit petition is based on the order dated 30" November, 2004 passed by this
Court in Crl.MC Mo, 24872004 wherein direction is siven as under:-

“Inoview of the averments made n the petition.  learned
frigd Conart is directed to expedite the hearing of case FIR
No. 24072002 swnder Sections 463463467/ 46847 14200PC PS
Pate! Nogar, Delli ay well ax cose .-".-"r,i.'E'E.i!.-‘ﬂI,-".?E,i'_{E' Ravinder I
Kumar Vs, Amit Kumar & Cvs i accordance with the low. No
further ovders ave pequired to be passed af this stage.

Petition stonds disposed of

Dhrsii. ™

Thus, vide ovder dated 30.11.2004 while directing to expedite the
hearing in the two cases this Court never directed clubhing,
17, The petitiener had repeatedly been insisting upon physical appearance
of the respondents belore the learned trial Cowrt in Complaint Case
Mo 13571 as well before this Court, While disposing of CrlM.C.

Mo, 303372008 i the coneluding paragraph this Court has held as under:-
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‘Tl the arguments on the point of framing of charge are
concluded, personal appearance of petitioners be not insisted
wpor by the wial Cowrt, provided petitiomers are duly
represented through cownsel, who does wot seak adiouwrnment,
Heowever, [ is made clear thai 1 peiifioners  delay  the
mroceedings bafore the trial Cowrt, ther petifioners shall not
have the bhewefit of exemption fram personal appearance
extended by this Conrt If triad Court finds that no case is made
ol againy! petitioners, then this order will not stand in the way
af trial Court to discharge petitioners and if trial Court chooses
o proceed against petitioners, ten trial Cowrt shall obrain
presence of pelitionery. Needless o say, if trial Court chooses
fo frame charges agaist pefitfoners, len petitioners shall be at
liherty to avail of the remedy as available in fow, if 5o advised "

18, leamed MM bhad comphed the directions given by this Court. The
order dated 16" Janvary, 2014 W CrlM.C No 30532008 was  never
challenged by the complainant. Tn such circimstances thus this grievance of

the petitioner alse cammot be redressed in this wril petition.

P
LATIBHA RANIL, J.

14, The writ pection is dismissed.

JULY 22, 2016
Uik’
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