i
" IN THE HIGH COURT OF DELHI AT NEW DELHI
Date of Decision: 11™ May, 2016
+ MAC.APP. 11072013
TIIE NEW INDIA ASSURANCE COLTD. .. Appellant

Through:  Mr. Shoumik Mazumdar & Mr
Pankaj Scth, Advs.

VEMSLUES
SUKH SHY AM& ORS ; s W Respondents
“Through; ~ ‘Mr. $.N. Parashar, Adv. for B-1 to 4.

CORANM:
HON'BLE MR. JUSTICE RK.GAUBA

JUDGMENT

RK.GAUBA, J{ORAL): :
1. On 20072011, Krishna Devi, then aged 39 vears, died as a result of

injuries suffered in a motor vehicular accident involving fegligent driving of

truck bearing registration _nu.ﬂ&'—?ﬂiﬂﬁm_ the offending  wvehicle),
admittedly insured against third ]:la-r_i.}-' risk with the appellant/insurance
company (the insurer) for the period in guestion. Her children (first 10
fourth respondents) instituted an accident claim case {case no.765/2011)
seeking compensation under Sections 166 & 140 ol the Motor Vehicles Act,
988 (the MV Act). ‘The tribunal held inguiry and, by judgment dated
23.11.2012, found that the claimants had proved that the accident and death

had oceurred duc to negligent driving of the offending vehicle.  The
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compensation in the sum of T12.90. 708/~ wus awarded with interest at the
rate of seven & hall percent (7.5%) per annum. The amount thus awarded
includes T10.000/- each towards funeral expenses and loss (o estate and
F35.000/- towards loss of love & affection, besides 12,453,708/~ calculated

as loss of dependency.

2. By appeal at hand, the insurer submits that the negligence on the part
of the driver of the offending vehicle was not properly proved as
conclusions have been drawn. mainty-on the basis of records of
corresponding criminal ease. 1115 ‘also suhmiﬂ::ﬂ that the income of the
deceased was assumed at TT098/- cquflvaln:m to minimumwages payable al
the relevant poini .ﬁf time to a non-matriculate on whi:uh .3!_}'3*5;. was added
towards future prospects which, in the submission ol the insurer, was

CITONSOS,

3; Per contra. the learncd counsel For the claimants submitted that the
awards under the non-pecuniary heads of damagés and the rate of interest

are inadequate.

4. Having heard the learned counsel.on-bith sides and gone through the
record, this court finds the a:gunmﬁ on the plea of negligence to be
[rivolous. Tt is wrong to submit that the conclusions had been reached by the
teibunal on the basis of the criminal court record.  The son of the deceased
(PW1) testified at the inguiry narrating the sequence of events. He was an
eve wilness to the occurrence and there is nothing in the cross-examination

to doubt his veracity. Noticeably, no evidence in rebuttal was even offered.
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3. In the case reported as Sarla Verma & Ors. vs. Delhi Transpori
Corporgtion & Awr., (2009) 6 8CC 121, Supreme Court, infer-alia, ruled
that the element of future prospects ol increase in income will not be granted
in cases where the deceased was “sell’ employed™ or was working on a
“fixed salary™ Though this view was affirmed by a bench of three Hon'ble
Judges in Reshma Kunwari & Ovs, Vs, Madan Mohan & Anr., (2013) 9 5CC
63, on account of divergence of views, as arising [rom the ruling in Rajesh
& Ors, vi, Rajbir & Ors, (2013) 9 SCC 54, the issue was later relermed o a
larger bench, inrer-alia, hy order dated UE.GE".?DH in Neationa! Insurance
Company Lid. vs. Pushpa & Ors., (2015) 9 §CC 166,

6. Against the above backdrop; by judgment dated 22.01.2016 passed in
MAC Appeal No. 956/2012 (Sunil Kumar 3. Pyar Mohd), this Court has
found it proper 1o follow the view tfd{:n."%:ei'r]'u:r by a learned single judge in
MAC Appeal No. 1892014 {HDFC L'rgﬁ.r General Insurance Co, Lid, v,
Smt. Lalta Devi & Ors) decided on 12,1.20135, presently laking the decision
in Reshma Kumart: (Supra)-as the binding pr&mr;;,_till such time the law
on the subject of ft;mrn: prospects for those who ﬁr-e “self-employed” or
engaged in gainful employment at a “fixed salarv” is clarified by a larger

bench of the Supreme Court.

Fs Since the income was notionally assessed, the loss of dependency has
to be calculated without the clement of future prospects.  Thus, 1t s

recomputed as (TO98x2/3x12x15) 8,51, 760/, rounded off to <8, 52 000/

B. Following the view taken in Hajesh & Ors. v Rajbir Singh & Ors.,
(2013} 9 SCC 54 and Shashikala V. Gangalokshmammea (2015) 9 SCC 150,
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the award of 31,000,000/~ towards loss of love & affection and T235,000/-
each towards loss of estate and funeral expense are added. Thus, the total
compensation  pavable in the case comes (o (B,52,000+ 1.50,000)
T10,02,000/-,

9. Following the consistent view taken by this Court [see judgment dated
22022016 in MAC APP. 1632001 Oriental Inswrance Co Lid v, Sangeeta
Devi & Ohrs ], the rate of interest is increased to 9% per annum from the date

of filing of the petition till realization:

10, By order dated 08.02 2013, while msurance company was directed 1o
deposit the entire awarded amount with up-to-date interest with UCO Bank,
Delhi Tigh Court Branch, New Dielhi within the period $pecified. 60% was
allowed to be released, the halance being kept in fixed deposit,  The
Registrar General shall now caleulate the amount payable to the claimants
under the modified award and relemse the balance, refunding the excess, it

any, with statutory deposit, if made to the ingurer,

11.  The appeal is disposed of i above lerms,

(JUDGE)
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