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PRINCE MAGGD o Appellant
Through:  Mr Samral K. Migam with Vs Ankila
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1. Presenl appeals are divccted agamst the judpment dared 200122014 anc

order oo sentence dated 24122014 passed by the Jeamed Additional
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CRE AL Wa TELTRM, T27604 & 2102808

Sessions Tudee in case FIR Moo 32 regmtered al Pelice Station Roop
Magar, wherchy all the three appeliants huve been convicted o ondergo
rigeious imprnsonment of hfe for the ulffence pamishable under sechon
| 20-B read with Section 302 TPC. Appellants Aakit {Gaur and Praveen
Khart kuve alse been senienced fo undereo ngorous wnprscnment B the
olfence punishable under Seouon 30234 [PC They wore dircoted e pay
fing af Re.20L0000- each (or the offence punishable under Section L20-B
read wilth Section 30239 1PC and i deteoll of pavizenl of fine o fucther
undereo stiople mprisonment fog a pernod of s menths.

All the three appeals arise oue of 2 common judgment and bave heen heard
loeether and are heing disposed of by a commun judamenr.

The case of the prosecutan as noticed by (he Trial Cour is as under:

‘2. Fide 10 ne 20-A dared 2302 2609 @t whowt 1KU2 howrs the
police was infirmed ahond stehfing toak ploce i fros of gate wof
Fonse wo, FTUA Matka (roef Clowg, Defhy. The sood Defarmarian was
asiigned to 51 Prabhanshu S0 Problaesie alongwith G Freai
Chond went to Hindn Reo Hogpita! ax e waoy informed By e
compiaingsi whisn coptoc or wohile phone seaiber given 0 the PUR

e, N1 Prabhanshu collecred the MLC beariag no 280006 of

Akshiay S wnknown B waknous aged 20 vears. Doetor decfined
the injzoved nnlil e stafament. During enguicy, fe oo foe o that
p Poys had gor admitted e injrered (e the hospined from Sawehar
Magar Malka Gany. Neeve witkess was food ot the spet. The el
sirfel cdreromsiioees waf edorsed v e 10 e gof registersd @ coge
wirdew Seerion 307 IPC. Therenfier, the prdice vy ffarred from the
hosmital on the saee oight st igjured way expered. Thersagter
Sectoon O3 TP vy added. Dhovingr the coprse af mvasngation, e
polive had coffected evidence, recorded e siazeiient of witnesses anl
arregted th pecwsed parsans, ramely, A Gone anad Froveen KRai
After connpletion of the Investiguiion, the pedice fisd charge sheet in
the oot aqooinyt the poouwsed Akl Gowe oand Proveen K,
Thereafior, the supplesmentary charge sheer fod beew fled agosast the
accwsed Prince Magra, doowsed Keeas Mopge vas summoned by this
coart v rgworling e poneer UEN 30 of Cr 0 Being govendde his
crsd wo Peferred fo Suenile Justice Rooed
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3 After bedog beard vide order daled J5F 2000%, aecused DerEoi,
wardely, ki Gawr, Provees Khoel and Prince Magso were cfuvgod
for the affince parishable srder Section 302,34 IPC. Thereafier, vide
arder dated $252000, off the theee accused persons wers alio
chorped for the offeyee puisshable L8 302 reod vt Secrion 120-4
IPC, AN the accused persons pleaded oct guilty and claimed trial. "

4. Ihe prosecution has relied wpen 5% winesses, The statements of all the
appellanrs were recorded under Section 313 of the UrPCL No evidence
wis led b (he delonee

5 Mr Samrat Migam, leamed counsel tor appellant Proce Maggo ia
CiLA22172013 submits that the judgment of the Tzl Coun 3 Tased on
conjecteres and surmises. The same of the appellant did net figure in the
first chargs shaet duted 30052009, In the supplementary charge sheot
Jated 30,00, 2009, name of the sppellunt was included, hut 12 wus stated ta
thers was no requitement to armest e appellant and m the seoond
supplementary charge sheet duted 25032010 while adding the element of
rpative, the appeilant was arcested. 11 s, thus enntended by Mz Migam
that the proseoution has fuiled to prove the motive, dence no case bs made
out against appeilant Prince Mogeo.

6. I iz alzn contended by the learned counsel tor the appellant Pringe Maggn

that even as par the case of the prosecution, the appellant was el pieschnat

the plase of tie incidenl which took place on 23022000, nor he was
aamed hy the two star witnesses of the prosecubion, bemng the father of the
deceused, PW-2. Rishi Kumar and gprand-father of the doccased, PW-3

Durga Prasad as having seen him last in e company of the decensed,

{Cnunsel contends that his name figured i the disclesure statement made oy

Praveen Khart in CeLA 20172015 and thas, by fwelll connet be a ground tor

coaviction.

Mr. Migam has also brought o the notee of the Court that thore are
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maleral wnprovements mothe westimonies o PW .2 and PW-3, a5 aeconding
Ly PW-3, fonr persons were seen slong with fhe deceased while all aloog in
his statement recorded he had enly referred to three persons. The prand-
father had mentioned (he aams of Ankit Cawr, appellaost s Orla 532005
anc une more person, whereas in Ris leslipiony reeorded in Cowrd, the
rutber has boen incresssd o four persens. This improvemend, the leamed
conmsel Tor the appellant, subinits is material n nolore and gocs tothe root
ol the marter and is the only evidence oo e hasis nf which this appellam
bas ben convioted.

Additianalky, it iz submeatted by M Migam thar in the seeond supplemenrany
charge sheet, il was staled that the deecazed wsed to tense une Privanka
Magen (PW-16) and thus, the metive for eliminating the deceased by
Appellant Praveen und eppellant Ankit Gaur on the basis of a conspiracy
with the appetlant Prnce Mupge is sought to he sstablished. M Migam
hag drawm the attention of the Court fo the testimony of PW-1t, Prvanka
Magge tnoshow that Privanka Maggo was not related mouny manoer 10 the
appellant cxcept that she shared a common sormamel Magpe) and oo
sggestion wus pul te PW-16, Privarka Magao either wills espeet o ner
relatinnzhip wilh e appelant or the wctim or of her having been feased by
the deveased.

M Miram has alse conended fhat thore was immense pressure on the
polies which 15 evidend from the fact that five Investigating Officers were
chanred and since the police was unahlz tn nab the real culprits, with 2
view o show resulls (he appellants were roped mowhile all the appellants
are ahselutely innocent. Ion sapper of this submassion, Mr, Bigam submits
that the fourth Investigating Officer was nlroduced o the citse on
16,04 2008 and thereafier he arain recorded the second starement of PW-3

and [irst statement of PW-2 which is 01 month and 22 days after his sun

W
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had besn munlersd, Counsal for the wppetlont fuisher submts that the
slaternent of PW.2, father, having been recorded after 07 month gl 22
davs of e ncident would show that e father was nesther present a1 the
spot and farther aven PW-2, the grand -father in his shiement made o the
pilice has stated that his sun had gone out for werk., The statement of FW-
2 is uncehiable and cansor he trusted for the reason thar the grand-luther,
POW-3, b stated that he was not present and had gone out for work aosd it
iz fior thes ressen (et the Investigating OMficer concerned did not desm 14
neccessary 1o record e statoment of the Gaber of the decensed under
Section 161 CrP.C, at the fimst instance, Thus, the statement of TW-2in
Cuurt by which thes appellant was named is o very weak form of evidense
urud o 1his ground alone, the appellant sheuld be scaquitied.

M. Prag Chawls, leamed commsel appearing for appellant Praveen Khon o
CHLA2002003 submrits that m Lhe present fase admittedly there waz no
eve wimess and the cuse of the prosecution iz based on cueunstartial
evidence.  The prosecution has eelicd upon the theory ol last scen, call
details and monve o bring heme the guilt of the aopellants, 1 contended
thar the prosecution has relied upon PW-Z and PW-E being Lither and
arand-father nf the deceased us he two witnesses of last seen. Mr Chawla
painis out o the following malerial imprevements arl contradictions in the

testimonics of PW-2 ond PW-3:

W1 | Last 8een Fvidence Conrradictions

O 2022000 at aboul $00 or
4.13 pm. | was present in the

gl which leads too my house.

savr accnsod permons Koo,
Price, Praveen, Aonkit  All
aecused  exeept  Karan o are
[present in the Courl today,
corane Tom the side of my

The presence of this wilnsss i

i disputed by the prandfather of

the decsased PW3 He stale
hiz tospmeny  that “unly mx
Duvpghter-in-law  and  Akshay
wene present at hoose. My son
Fishi was nol presens ai that

| timee mn Lhe howse as he had gone
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house.

P2 stisted that #1 had wold the
police that they wene comming
frurn the side of my house with
Iy 5o

(R 1

oul i eonnection with his
duties, My son Kish came back |
to the house ul §:00G PR il
The  wilness  was  duly
confeanted with ExI™W20A an
ihis point where it 15 nol s
recarded.

fand the wilness ssalcs thar he
dad ool starc this tact o the
police. )

1as

| As per W2 they wers on fout

[and ke sew  them  going
lopether Do aboyt %0 foot or so
tovwards Malka Gamyg”

In his ;:|_|:.:-]_'|f_|:‘|'|'||:n[ar_'.-' sluteniend,
Fxpwia, he staed “thar
peoused Kaimn made mv son 51t
nn matoreyele, besides  Ankit,
Karan, Draveen and Prince. He
was confronted will his fact,
whers o is 20 ecorded and he
slated (hat he did noc state (his
fact o police

4. Accesed  was  armested  un

2o |
PW3 | Last Seen Fvidence Contradictions _

I At 143 or 4 PM “Tupened the | In Supplementary  slalement
door and foumd Karan sranding | dated 202200 and
autside the door wlone with [ 160452004 ExPw DA and Ex

| ona Ankit wnd Mangal Pandey | PW3/DE the witess had not
snd  twn others  namely | meationed  the name ol the |
Praveen  amd  ene  another | accused Praveen, The witness
persun whose name 1 cunnot was  duly  confronted  wilh
pronounce  sasily. They all statements Lo Lx PW DA ol
[ tonk Akshay with them” I where il was ot &R
) recorded.
7 The second  sapplementary | Avcused  wos srested oo
statement  of  PW2I dated | G204, 2004,
| TEAMARY wus tecoided atter
| the srrest of Appellant/accused
Praveon Khan but siill the
wilness s not been named as '
:;r_.;n_grbd in his statement. ~
3. Both PW3 and PW 2 were a1 | PW1 stazes thel “ul sbeul # pm,

hocme, when o bov came at |

O L A SOEAIT, SRR & SPLGENT

one boy whu was resading
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their house with the news of
Akshay. DBoth the witnesses
wennt ry the house of Karun al
arpund H-5:30 pm aod talked
o Karan,  but both  the
witncsses did ool talk about
(he presence of cach ather with
theim,

front of our house  ofurmed
b that E-10
quareelling with  Akshay  near
Chandraseal. He ook me o the
howse of Kaan, who met mae al
hiz hovse and he Juoked quite
frirhiens] af that time. | asked
Karan ahout my grandson
Abalay Toe he did net reply.

M#2 sratzs thel al &30 pm,
Bohit, [iend of myv son Alshuy
game oo my house and jold me
thut Alkshay bhas been stabbed
behind Me Tronald ot Bunglow
Eoad in Cielio..... Heceplied, ne
had  received delephonie call
from Angad in rhis regard and
Angad wold hum that Akshay bad
been siwbbed., ... Angad told
ikat he had recerved felephome
catl from Kaecan, Then we all
reuched the housc ot accused
Foaran, Karan was present thes
arnd  thers were 7B porsons
mure., ..., Karan denied kaving
made ary call w Angad and this
led to an sllercation herersen
Kaoran and Angad hesides Roehil.

A 3 Tucther starcs in hos oross
that I went to the house aof
Karan al aboui 83 pm along
with the bhoy who come L
inform me. Mo thind persun was
with us when we wvisitad the
house of Kaan

puisans  Wwers |

A

11, Mr Chawla submits that PW-2 deposed (hat when he was standing i G

aali, bie saw fhethees appellants, cunncl be velied in view of the Leshimony
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ot PSR, orand-father, who has clearly testitied thal his son was nol ar
aome and be had pone cut in gonneetion weith his duty and came hack at the
home @ 600 pan, and inoview of the contradictions. it would be hughly
unzale 1o eonvier this appeliant on the Lestimony of PW-2. As far as e
testimany of PW-3 15 concerned, il is submittad that ke had numed the
appeiiant mothe testimoeny before Courr, whergas n the stalement e
ancer Section L8] CrlC . the appellant was not named.

Counse] subimits that PW-9, Ankil brother of the deceased was alse rehed
upen by the prosecution Lo prove s case, but he is not the wiiness of L
seen.,  Uhis wilness o dus examination-in-chict talked showl an incident,
which ok place two days hefore (oo 21022005, e also made major
improverments in his deposition hetore the Cowrt and wag also doly
confronted  with  his  starement recorded  under Section 161
Cr.P.CAE« PWODAY  As per his statemens he did not know the four boys
stunding thers, This slatement of this wirness was reconded alter more i
bees rumths, Ceun 06,05, 2005,

MrChawla [uriher submits that the peosccunon hos alse linked this
appellant on the hasis of washed clothes of e appellant having heen
tecoverad tnoconneet him with the come.  TTewever, fhese washed clothes,
which were recoversd after three months of he incident, were nat sont B
iz FSL and rherz was no hioed on the swd clothes, Thus, the Trial Court
sonald mor have retmed a Anding of conviction on the hasis ot ook
having heen tecovered wt e wstance of the appellant.

Ceunsel wlso contends that Whe prosecution has placed heavy reliance un the
call detmils we show that the appellants were present near the plave of 1he
incident 4t the lime when the offence was comantted. Counsel subimirs ha
all the appellanss 45 also the deceased were admitted]y residing in the same

levzality and thees was every posgikilicy of ther having been peesent in the
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aren where the crime was commilled. and thus, tis by itsel, cannol be 2
gronnd to conviar the appellanls.

additionally, Mr. Chawle schmits thar the handsets of none ol e
appellants were seized. The proseontion has not been able W establish fhat
the appellant wes the subscriber to the mobile number on which reliance
wis placed, Az por PW-23, Inspeclur Rem Kishan, the mohile phone wsed
bre the appellunt was in the mune of ane Babu, which mobile ts sought 1o e
linked to the appallants, Do the suid Babu wis ool prodocsd a8 4 wilnzss,
neither there iz any record that this nunber was purchasad by the appellan]
from Habu and thos, the cell details would become meaningless. Heliance
iz alao placed on the lestimony of PW-19, MM, Vijyan and alse the
restimony of PW-23, who admened thar the Mobile neU211276933
halonged o Babu,

With reperd 1o motive, M Chawla submits thar ot was the case ol the
prosecution that, Akshay, the deceased, nsed to tewse the ssier o Bacan
and in order wo lesch Akshav & lesson, gl the seoused copspieed 1o
climinute Akshey. [lowever, neither PW-10, Privanke nor PW-17, Tyor,
suppurled the cise of the prosecurion and had stated about @ very casual
inctdens, which was somed our very peacelully. As per their stamcments,
they bad nesaer encountered any such meident thereafter and they even do
poal knew the deceased. More pachiculacly, af he stage of re-cxaminatie,
no guggestinn was pul by e Jeamed Tublic Pmsecator, o the winesses
that Akshay vsed o tease her and therefore, 2l the accused conspired Lo
climinate Akshay.

Mr, Chawla alse contends that he learned Trial Courm has failed W
appreciate the fesumeny ol DW-l, Shankar Prasad, Medcal Record
Technician, All Indin Instiuge of Medical Scicnces, Delhi, who had

braugeht the record of the date of ingident e, 23022009 ar about &40 pan.

'“"'i:"'
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at four months old child Mohan Dass son of the appellant whe was
admived in Cususly. Tle submits thar PW-5. Ved Prabash and W10,
Hukam Singh have also suppored the defence of this appellant. PW%-5
stated that "ew 23 02,2009, the pon of Fravees gol seviousiy 2l axd §along
wiili Proveen and s doughter ook theiv son o AIMN and goi hioe
ittt Weere ot abour 4 pm e resmained' by bosplial and abowt g, !
cema hack " and PW-10 stated that Mon 23002 2009, Mohan my graodson,
S o Mraeven weas aamiied T TSN far hix fretemenl,, 0 maw Mrovesa
g by owifl vere i AMSE on 23022000 1l eevmng ol 24022009,
Mokan wivmarely died on J0653 20087

It 15, thus, submilled belore us that the appellant, Pruvesn Khart, has beon
wrongly convicted by the Trial Courr,

Mr. Mukesh Kala, leamed ¢ounse! for the appellant Ankit Gaw in
CrlA 572005 submils hal be adoprs the submission made by Mr, Migam
arad Mr. Chivwlia.

Additonully regacding morive, he submits that the il case of the
progecutien wis thar Karan Mapgo™s cousin was leased by decocased
Akshay bul alter the conchision of the tnal. the prosecution has miserzhiy
failed to prove any motive as 1o two wilnesses W= 16, Trivania and PY-
|7, Jvuli examined by the prosceution have ol supported the case of the
prosecalion. e submits that appetlunt, Ankil Gaur was neither related o
[he co-acensed or o the deceased and as such the appellant had no reasuns
lo pacticipatz in the alleged offence nur the appellant has any concern wiih
ary of the girls whose names God pention doring the investigativa, [
subimirs that the svidence which bas been placed on record = ool only
mentsistent but relules Wooa eivial issue which even as per the case of the
prescoution ook pluce many months print to the incident aml the saoe was

resnbved,  Therelore, 11 cannot be even remotely considenad as a moetive,

s
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Reforring to the stelements of fther and grand-father ol the decoascd
examined gs PW-2 and PW-3, hic submits that il revels that there is nng
even u whisper of any mative alleged by the prosecution and ir only
wenkens the cazg of the prosecution.

Me, Kalia submits that reganding Tast seen evidence, the prusecution has
redted upon the stlements of PW-2, Rishi Kumar, [nther of the deccasod
arnd T3 Diurga Prasad grand-father of ke deceised to the oftect that the
appellant wes seen with the deecased Akshay bao bours prior te the present
mcident. He subrmits that it is sertled lagal position thel the evidenee of las:
seert, even iF 0 stands peoved, is constdersd as o weak ype of evidenee us 1
s bl presumprive in namre, Drawing the attention of this Court o (ke
statement of PW-2Z, Rizshi Kumar und PW-3, Durea Prasad. the counsel
subimits that it wonld he clear that no reliance ¢ be placed vwpon the
statement of these witnesses for Lhe seasons (hat the statement of these
wilnesses PW-2 Rishi Kuamar came imlo existence and was reaondad oncy
on 16042009, (e, atter o peciod of voe mootk and 22 days and no
explunalion s come on reenrd for such an mordinate delay in making the
slaternent 1o the Police. He further submils that the allepad tnerdent has
lakger place ar ahout G:00 pom. and the evidence of last scon s of 320G pm.
and there 15 2 pap of two hoors whereas all e pemens meluding the
accused and the decepsed were living in the same localiy. Thuos, no
pdverse nlerence can be deawn in the absence ol any other evidenoe that
they rermmtned togetler for these rao hours,. He submls that the winesses
pre interested wilhesses being the cloge relaves wnd they have made
deliberute mprevements in heir festimonios betore the Courl when being
confronted.

22, Mr. Kulia subrnits that resarding recovery of weapen, as per the case of the

proseculion the appellant was amested on 05002008, 1he disclosure
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statement wus allegedly made on 050320 snd the recovery of the
weapoen i clajmed 10 have boen mnade on 08022008 T1e submits that nu
reliwnce can be made on this recovere Tue the reasons that the allegad
recuvery lias baen made from o public place visible and accessible 1o
peneral public and was not aleged 1o b in exclisive pussezsion of the
appellant m question, the disclosure statement was made oo O3 03 2009 bt
the efforts to pet the weapon recnverad were mods on 0803, 200% and no
axplanation has been given for ke delay of these days morecovering the
weanon of offence, no ellons bave been made m associate any lependant
witneay W the recovery proceadings, the FEL Keport Ex 3850 Tucther belies
the claim of the prosecution as no hlaod was found oo this weapon
ermneet 1t a8 u wenpun of effence, peither the allaged weapun of olleace
has heen shown o OeC B Dabas (PW-210 1o fake his opmion with reganl
w0 the possibility of this weapan being vsed for commizsion of offence ner
finger prints have been Lifled fom the alleged weapon, no pholograply o
videography was dooe a1 the rime of recovery and the physical conditiom o
the kmfe cuntredicts and belics the testimony of the ecovery wimasses
who depesed that the knite was stwmed with mud wod i3 sketch was
prepured afler putting it on a picce of paper, wherens o the Court, it was
found that there was noomod cither on the knile or on the pisee of paper,
Le, the sketeh of knife B 250A.

Mr. Kalia submits that regarding evidence of flephone/CIDRS, e
prosecution has fatled o esteblish that (ke pecused and the deceased wers
i touch as the prosecution faled lo connect the appellant with any of Ou
phones. He suhmits tha: no telephunic conversation was recorded el any of
the phanes mentioned in the CDRs relied upen by the prosecution, nooe of
tha phanes was shown o be in the wame of the appellal, no recuvery of

any phone has been claned w be made af the mstance of the sppeilant and

v
[ S, 8

Fagedrar 2t



w0 witness has heen exanined wosuggest thar the appellant wos wsing &ny
sarticwiar phone. MrKalia funber submirs that no evidence las Been
placed on record W supporl the case of the proseculion with regard 10 any
perteular lelephune connestion or number being used by the appellaal
Cuunsel submits that even for the sake of arguments, it s evidense s
acecpred, it canant be constlered as an inerimmaring plese ol evidenge ss 0
1% the case of the prosscution thar &l fhe accused persons and the deceased
were living in e same vicimily, thus the lecation of any of @iz numper =o
shown in the same lncality cannot e lenned as an oncriminate evidence
AzAlnEl Aanynne,

by, Kalin, thus submoils thal i view of the abose submisssions, s <lem
that the prosecubion has misesbly failed o complete the chain of
circumstances and prove 105 case,

Ms. Aushaa Tiwarl, leamed counsel tor the Stale schomils (har the
prosecunen has besn able woprove the gnile of the appellanls beyond aoy
shadpw of doubt. PW-3, Durga Pragsad grand-father. and PW-2, Grher of
the deceased, huve clearly niaped appellant, Anxit, who was lasily secn in
the company ol the decepsed as menuoned o the stitement dated
2402 200% of W3, Additionally, she submile thal the ¢a1l records wourld
shiw that all the three appellants wers present in close wicnity of the
commisston of the erimz. 1t iz also submitted that e metive also sands
pruved,

Al the outset, it may be noeticed that the present case 15 bused on
circumatantial cvidence. Luw 1s well setfled rhar all the circumstances ot
which intorence of goalt s suueht o be deawn must he frrmly establizhed,
The prosceution must esisblish a complete chwm ol evidenwe which 's
conclusive i pate and conzisteat with the hypothesis of gailt of the

accuged and inconsistent with the immocence of the wocused persons.
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27, The principle of cirewmatantial cvidence s heen reiterated by the Ton'hle
Apex Courl in plethora of cases. In Bodfiraf @ Bedio ond O, v Stare of
Jommg & Kashoeie, (2002 & 8CC 45 the Hon'hle Apex Court guonted

rumther of jedgreents and held as under

IR has been consisrensy faid dover b e Cower that whieie 2
care pests sgnorely on circumstantial evidence. Se Dnferodn of
giilt coa e justfied only whes ol the deerbaliating facts ang
chroromsiancss are found to be Dicomparilie with the innocence of
fhe qeetised or the godlt oof any ofter person, (See Hukon
Singh v Store of Rafasthan: (1977 2 SCC B9, Erodu v Swore of
yderahod - AIR RS0 SC 376, Favadhadrappa v, Sale of
Kornaioko ! (19830 2 80T 300, Srate of U v Subfebasi (1045
Negand, SOT TV Batwinder Singh v. State of Ponged: (198700 50T
P oamd Ashak Kwnor Chatlerfec v Stave of MP FWY Suppl. ()
SCC f60), The cirapasioees from which ax inference as o U
crailt of thee accused 18 diaws ave 0 be proved oo reososaiile
douks and hove do be skown jo b ofesels conkected with the
oriveivgl find sosghr fo be isferred from iose circwesianogs.
fir Bfiagar Reaws v Stare af Peafah @ AIR J95¢ 80 620, it was faid
doua that wihere the cave depends apon the coreiusion drinaw from
circnmstonces e osdative effect of the circnmslances st he
sch a5 w0 negative the innovence of the pocwsed and bring fome
mie affences hevend ony rowscreelils danin,

Yo We mav also make 2 reference o o decision of this Comr
in C. Chenga Reddy v State af AP (79980 10 SCC 193 wheriam
i et obssrved s (800 pis 208297, paea 21

2 e @ cese hased on circumstaniiol ewdercs, e seitied
dawe iz that the circamadonces fam wiich the cokclsion o
prdt i i shoseld e fully proved aod sl clrenstences
gt Be cemclwrive  in matere,  Moreover, all the
civcawmstances sfonidl by complets and there showld be oo
oap el wn the choen of evidence, Further, e proved
circuaistances st be consistond only with e deposhesis of
che gudle af the goouved and tomily Inconsistens wath s
dmrocencs.”

8. In Trimukh Maroti Eivkan v, Stete of Mohavashiira, (2006 TO SO0 63
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the Flunle Supreme Court held as undec:

mIZ 0 Inthe case e aed theve 150G evewdesy of e uoarreRce
aned the caxe of the progecution resty oo ceronstontiol evidence.
The novmal principle o o case hoted on circpmstontial svdsice i5

et the eivcumstances rom wiich gn fierenice af suilt i wought o
be drown st b cogently and il exiabinfend) shar oose
cargrorasfancer showld e of g detinde seaderey werringly pointing
forwrds (e mellt of e gecused, thai the clrowmstanees faken
comlarively showld form g chain so congriete that theve is oo
ercape froon ie crchezion thar within off famon probabiline e
erime wat comitted Sy W aocased ondd they sfoudd Be incapodis
af expianatien: on any Wipetkesis adher than that of the gueilt of e
aceeaed ared Sieansirene with therr poocence”

20, The same principles were retterated in Sundl Clifford Daniel v. State of
Panfab, (2002 11 SCC 205, Sempath Kimar v, Inspector of Police,
Krivhnagivi, (200 2) 3 SOC 124 andd Mokl Avif @ Ashiig v, Stafe (NCT af
Drethids (T 3385000620,

1, The Trial Cowrt has convicted the present appallane based on the evidence
of PW-2, father of the deceased and TW-3, grand-father of the deceased,
e oo commit the erime, call details which aecording to the proseculion
catablished the presence of all the appellants in the anea where the crime
way commilled.

31, Al the three appellants have raised common arguments. The argoments of
counsel Mo e appellans can be summuarsed as under:-

it} Counsel for the appellant Prince Magoe bas submittad that
the name of appellunt Prince Mogoo did nol appear in the
first charge shoer dated 30052009, In the supplementary
charge sheor dated F0200, his naone was incheded bt i
wis stated thal there was oo teguiremsat of Tus amest In

the second supplementary charge sheor dated 2323 2010,
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fii)

(iii

fivy

vl

(v

i

elemant of motive wis added and the appellanl was
arrestet,  Motive nol baving been proved, appellunl prays
that he shouwld be acquitted

Counsel subrmils that ¢ven as per proseculion, appellant
Trince Magon was not presenl ol the spof,  He was not
ramcd by the two star wipesses PW-2 and PW-3 bemng
father and gramd-father of the decesssd ws having Boon
seen last by them in the compiaoy of the doeccased.  1Ds
name figured n the disclosure sratement, wimeh cannul be
alice upon. As per statement of PW-3, only thres persons
were present and in his testinony hetore the court, the
aumber inereased w four,

Motive not proved as PW-16 Privanka Magoo did oot
depose that she was being eazed,

Excep: sumame, no relalionsiip berwesn Privanks Magoo
and Prince Mugoeo.

Br T hawla submits thal thers ace material improvements
in the teseumony of PW-2 and PW.3 and both PW-2 and
PW-3 are ool reliable wiliesses

Appellant Proveen Klan cannot he convicted on the basis
of washed clothes reooverad from his house aller a gap of
three montlis,  Clothes not sent W FSL and theratone
clothes concol be linkad t appellant Frovesn Kl

Caull details cennet come w the md of the prosecution as
gppellonts and deceased were residing in ke same Incality.
Morewwer purehase of mobile phune nof proved. Motive

aal proved,

fviiil Defence witnesses should be given cgual welghlage
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ovidence of WL in support of sppellant Fraveen Khan
nol considered,

iz} MeKalia, larned counsel sppearing on hehalf of the
appellant, Ankit Cruur, has submitted that the evidence of
last seen 15 a very weak form of evidenis,

(xd PW.-2 and [YW-3 arc not reliable wilnesses

(i) bascd on the disclosure statement, the wedapon wiss
recovered allar throo davs.

ixi} as per the FSL report the wenpon did not contain blocd
sliins, hence the weapon was not connacted  too the
cotnragsion of the enme.

{wit) lelephone and CDORs cannot ke celied upon as e
wwnerahip of the phone was nul preved and not anmnectad

L the gecused persons.

12, The arawments ol e State can be summarsed us umder:-
11 The case 13 based o civcurnstantial evidence:

i) PW-2 & PW-3 are witnesses of last seen,

i) Motive stands flly established.

iviAll the respondentz wers lalking 1o 2ach ether on the mobile
phonzs during 2" Fehruury, 2009 1o 23" Fehmary, 2009,

v} TSL report as per which bloed was not fownd on the shirt and pant
and FSL report of knife and nail clipping of Anki not contuining

bloed would nnt atfect the cuse ol the piosecution,

33 As noticed by the drial cown, bn e present case (ere wers oo eYc
witnezaes, The cuse of the prosecurion is purely bused on cizeumstantel

evidance.  Agcenling 1o fhe wial cowt, the chain of cilcomsiances 15
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complete und thers 35 no escape from the conclusion thal ciime was
committed by the appellants horgin, Para 46 of the fodement of the mial
vourl Teads as under-

SThe motve. laxt geen evidence aad covveisofion berveen the
accived persons proved he fact shat ster wll o hatofod e
cosgmiracy feelfimimate e decoosed aed tor his, ol the theee
arcuyed  pervony hoad faken the acoised from hes howse on

el B |

232 300 gog kidled fim Chon q.'".':'.'."r'.il.'l.'r.:ﬁl.‘rfl:'." eritence e
carmplete pnd fave noi Deva braken ar any poin

The trial courl has alse held thar in the case based on elrcurstantiol
evidence, motive assumes imponznce,  According to the mal court. the
roiive stands proved.

Altliough common arguments have been raised thar prosecution has nol
been able 1o prove the motive, MrWNigan, leamed counsel appearng for
the appellant Prince Magoo has submilled hat his eamme was meluded o
the second supplementary churge sheet when element of motive was added.
Le hag contended thar motive hes nel been proved and thus on this ground
alone, he o is requited W be acquilled,  Additionally, Mesipam bae
subrmitted that sceording W the proscowion, deccased wsed lo fetse one
Privanka Magoo and [or his ieason, deccased was eluminaied.  Hewever,
cucept common sumnae of Magne, appellant Prince Magoo is aor relaced
inoany way o Privanks Magon or Jyott Magoo, I oooder mnoesizhish
motive, the proseculion has relied upon westirmony of  PW. 6 Provansu

Magoe. The testimony of Privanka Magoo resds ws under:

“f am deig Post (raduation i Hiedy (Hensy from Deli
University, Dl 4 do ot ressember the sxact oeie bt i gl be
mrontl of Seprember-Ooober. 2008 af whoxt G000 pan T owes
gresant af shop of Seedhy odiacent wo m fouse. Meanwlile [heaid
a voice CPriw’. T iweaed baek i see as who v oofiing me bt ne
sne was seen thave, After vometione [ pgain heard the said call anid

o

Fana N af 27



Ioturied Back und sww thar ane boy who wos slawding at the
dlistipes of 205 Thae boy asked me ahowt the house of boy Love,
fratter of Sveti. T lock thal boy fo the fouee of Love, Sinf Seifia,
mother of Love apered the doce ond 1 dd her that thes i fsc)
asking tor Love and T also ol her that | oan not acgurainisl wiik
thiv oy Chachy Smt Relba asked me i refwen back. | retursied
back to ny Gouse and ol the above faces fo my pareats Al
sometioe, fatker af fvor called a Fey Angad via was alvo residing
i our neimhbosrhood e Been sy father way alvo called of dei
Jrorie Thereafter mov fifier wed vocle Birtoodfarher of Jean) ol
Anpgod ebjeening ol the ghove boy fod cwlied me 0y my e
withowt any gogeniiizice My father ond yocle Bittor had telted
with Angod and advived him o advse fis friend above buy sl
indwlome B yech gothattes T do ped gnow e oneme of il fou
Afver soumetima, Adgad hraught that bov o the howse of uncle itton
st thereafier Love taak moe fetfer ond o b e Bouee. My father
alen .. understond dhat boyp thaf Prive fivwel i fie foy efder
vivter.  That bov ... sorre to me and promised et pe will oof
repet Ty thing agark.

Ar thiv shppe. Lol APP for the Srate reguests permssion e
ask leoding guesiion fo the wimess, feard Aliowed,

I i pcoecect that 0 come o fnow the wame of thar bay as
Aksheye and ... has heen murdered. Fol, § come to knew the nome
af taar by Akshay hirongf yows on ielevision

XX D My, V& Mathur, covnsed for aecused Prince Magpo and
Awkit (rawir

! hod never seen ghod Guy who mede ool foome before that
day when he coffed wae T dad wor seen thai bop Sersaiier when
Angaet ated that bav colfed by o forher ond wnele Ditleo, N
guarrel ever ool plece (nomy hefieen S Doy whose sokile
woy Afshay ond aivhady else aromy fther, 05 wioRg o sugees
phrif e demesing of (e alaoce of 0L
XXX by coanisel for acowsed Praveen Khatn
ML

36, Reading of estimony of PW.LA, Privanka BMagoo would show that an
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nknesyn persun had called out her name win was slanding ara distance of
aboul 20 1 FTe had asked her aboul o bow momed Love, hrothar of Tyol.
She tonk fhat boy tothe house of Love and mother of Love opeaed the do
and she infommed her thal bov was asking for Love although she wag not
acquainted with this boy. She then reumed Back w her howse and told this
b her pazents The father of Iveli had called Angad who was also residing
in the neighbourhesd. Father of Privanka was also called wotbar hewse and
Angad wis tald that the boy had called Prvanka by her numee withedl
knowing ier Angad was asked 1 edvice lis friend who had agrese ool 1o
epeat this act in futoee.  This wilness was crnss-cxamined by poblic
proscenior  In his cmss-exammation his wirnzss has staced thal she came
to know thas Akshay had been murdered throngh news channels, o coss

examiration on behalf of appellonts, this wimess kad deposed thot she had
never met the oy who aad called oul fe her before that dete or thereatier,
Metther any quarrel hast taken place between that hoy, Akshay and anybody
slse, [ oour view, reading of e entire evidence of Privanks does not
establish thar decessed was Leaging her or there wae any resson for the
pppellans to have musdered him oo this ground that be bad called her by
name on one occasion. We are unable o enderse the view of the trial
court that mutive has been csrahlished in the present case

MM igar, counse] for e appellant Prince Mageo Tes sukmitted thal b
reme had feured anly in the second supplemertary charge shecot dzted i
March, 2010 while adding the clement of mouve.  Inoour wiew, oo s clear
that name of Prince Mogoe was addad in the second supplementary chuspe
sheet when element of moove was added, his neme did oot figure in the
first chere sheet of 30" May, 2009, In the frst sopplementary chirgs
sheet his name weas meleded but L was stated that thers was ou ceguirsment

of his arrest,
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Uhe proseculion kas argued thar all the three appellants were idenafisd by
PW-2 & PW.3 heing the father und prand father of the deccused
decensed having baen last seen in the company of the three appellants.

Th the case of Seade of LoP. v Sadish, veponed ar 2005 (30 8CC Pl it was

held by the Apes Court as under

S{T 0 LoLaxe seen theory coeds dafe ploy wilere the fime g
Benwepn the poder of ke wien she aoored aoil thi decsaged wag
fast ween ative gad wien the deceased is foond ool 7y o sinall g
possifitite af any person offier thi the aecised being the author of
the crime broomes ongossible, [t wawld be difffcalt n semi cuses o
posifively extobiink thay the decessed way fast seen vith e
anenged when there ixoo lome peg ond paseihifity of ather persons
coming i betweon erivty Tn the ahzence of ame other posiiive
evidence (o coscleds that the acewsed ang the docrased were Jasf
seen agetier 0F would he fazordous o come foa conclusian of
sl i thewe coses, .
[n the case of Gredebariksfh Misfra « Kunsale Mishrg, reponed a0 AZR
FUUF 8O 2%68, the Apex Comrt ok g view that the heory of laso scen
together evidence is not of uaiversal zpplicetion and may oot always be
sullicient b sustain a convietion unless supported by ofher links in (e
chain of circumsrances:
Since e oon withesses of last seen are TW-2 & PW-3, we deem 1l
appropriate e discuss their lestimony in desail,  Waile discossing the
testimany of BW-2, futher of the deceased, & muat be kept im mind thar the
sratemnent of this witness was recorded on 16° Apnb 2009 after & gap of
ghoat two menths Do the dare of incident.
We And i cather strange thae the proseculion would reglest mecording
statemnent of a witness who 15 not only the [otber of the deceused bul alse

claimns e be a7 important eye-wilness. Oo the poine af lusl seen, this

witness has deposed as under:-
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“E e een working ag a private servond (w23 208, (sics ab abond
A0 ar 4405 pom T wgs peeiens in e iali wiiod leads e ime Aolse.
I oswe avoused pevsons Karan, Prince, Porveen, Ankit g Mosgo!
Fardey, all aocoved eroept Saran are present o Goe court ioday
coming fron the side of my Fouse afoug WiTE B 5o Abwhoy T
asked iy Son Alsbey a5 fo where e wos poing aed Karan veplied
that ther are poing fepeiher Jo colebiare St and off of tha

(2
-

feft Soe goell fewaras Malkaman, Hod

£3. e find this testimony of PW-2 15 unrelinble aonl not trustaormiyy. ot only
fiar the reason thet his stulerent was aor recordad by the 10 for teeo snonths
affer fae incident but wlso for the Bct thar bis own futher, PW-3 Thega
Prasad durng cross-examuation Bas stated thar “my dowpnter ofeng vtk
Fepr Aushand iz residing on the first focr aof the fouve, Only my dosgise-
in-faw and Akshey were prosend af the Sowse when fere was o kooek of e
docrs. My son Rishs was w0l presest ar that wme of e howse and he fad
piRe Gut e cowncciion with s duwties My son Rkl came baek ai the
fmge ot abowt  pm " Cross-examinancen of tis wilness squarcly ansaers
the questien as W why satement of PW-2 wis ol recorded by the pahes
for wo months as PW-2 waus nol presenl al the house.  PW-3 bos
cutegorically testificd and given the numes of persons whe were presenl in
the hinuae.  He ooes on lo stale as mowhen s son Kishs came back bo the
house at o pm. Thuos Loz the dhove reasons, we God that the testimony ol
P2 cannot be relied upon, With regand to leslimony of TW-3, we may
nete ax fur us appellas Prnce Magos is concemed, fo the testmeny belore
the court he has referred to four persons seen along with the deceased whils
in his stutement before the police, he has relerced only o three persucs
Althoush we are conacions of the fuct bl minor contradichons which do
el po o the ront of the matter shuuld Be ignered but in our view number

of persans @mins immense ioporance n this case and this PW-2 had made
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malerial improvements i ks tesiimeny with respeet oo the manber of
persans wha were last seen along with rhe decezsed

Praveen Khard, sppellant in Crl. A ZOHAZ01 3, hus aleo been connocred o the
crime on Ui basiz of ¢lothes having been recoversd ar his instance, W
fird it highly wusual thar a person would keep clothas soaked 10 Blewd in
his heatse tor 2 perod of three menths afior the incident even atherwise ao
Blood was noticed on the clothes and thus on the basis of <lothes, s
appellant cannet be connected e the srime,

With regard 1o the eppellann, Praveen Khan, we wre also of the view that
the wial courl has [oiled to take intn account the westimony of TW-1,
Shankar Prasac, Madival Record Techmcian, All Incia Tnstitule of Medical
Scienees, Melhi, who brought the recerd of 237 Fobruary, 2009 idate of
meident) to show that at about 640 pn, a four menths old child Mohan
Diass son of the appellant was adinitted in the casualty, The testimony of
-1 who i an independent wilkess also tinds support m e testimony of

-3 whey deposed asander:-

“In the momif of Octobes, 200N the newdy Born beby of

accived Progveen wos having some heart groblem and ke wax
reteeend o ANAE awd Flhad foken ooe daagfiter Axfe fo my Soonpe ot
Whampiny, Deffii ax i was aar o ANME whece o treament of 2ok
af miy danglter was gaing e, Daving that peviod aocosed Prnvees
was alen calfed By ome ol ane Koass akd e owas foobing for the
treatmient of iy son o wog residing with me here

Chi 23022000 jhe son @l Provesn ool sevisnsfy W and S
wlomz with Praveen and my dangfier ok their son o ALMS aod
ot i adwitted Grere ol oboor L0080 pr. Since the pdweion of the
pan of Mrovees, fe along with My A reedieed 1 e o
anid of abeut W0 pn [ empe fooee home. § do nol wainl K 20
anpthing elve alowt s oogs”

[ is setled law that equal welshtags must be given o delense wimesses. In

N
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the case ol Stafe of Harvara v. Bam Singh, (20027 2 SCC 426, wwowas held
s under

SHL Tacidentally be it noted (ot the eildenee tendered by defence
witkesses candol wlwars be farmed to he o tnied one - the defeace
withedses are endiled o |;5.;._.'r1r:.l' drsdaeeni and t'-d_'.'ilf?l' TESEETE Y thaet
of the prosecuston. The ivoe af crediBbility qod the sustwarthisesy
gt v (o be oltrifnted o the defence wirmesyes o goie aith that
of the prosecation. Refection of the defence case on the basis of the
pridesce tendered By odafeiee witness Roy been gffeciod ratbe
cerspeelly By ole Higk Comre 7

Similar wiew has heen axpressed by the Apex Cowrt o2 eeent judgment in

E
==l

the case of Juweni and (hers v. State of urpane, 2L Seale SHE
wherehy it was held that the plea of @iy should b2 hald ar an equal fooling
ty e evidenes provided by the proseculion. In para 27 of the judgment. i

s held as under:

42T che snandard of praod i owos eld B Mekinder Sinshow
Neare, JUSQSCR A2 thar the srandard of proof reqeired in regord
tor o e of afil ovesy be the same as the ylandacd appiied o e
prosecuion evidencs and i Both coses i should fe a reasonable
stanstard, Duatfe Nogh Povedew goes a step fuvsher and seeks fe oy
the phost of @ivheliaf thot shadover oliBD witnesies, W fe following
WTEES

“Defence witmesses wre eorliled fo aqoal meanment wilh (nos:
of the prosecwiion, Ard, oounts englil i oveecose Rl
croelitionn Dudanctive diebeliel i defioce witiesses, ode
aften, they tell Dew D xo g the progecution witnesses.”

48, Although PW-10 was declaved hostile Bt PW-1U i his cress-cxanination

nn ehalt of the appellant has restified as under:-

“Earveen Khari Oomoeried and Bie In-laws boelper foooviliage
Khanpur, New  Defhi. Parveen vy bfessed wile @ son o
2o EOL200E The child way having & fode i dive heard e was ner
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keeping well, The treetmenr vaar being token from AIREE O
2120000 Mahan s grosdvon, son of Parveey was admived in
A for his prepiment, Pavveen ond Rl wife ool Meion o
velloge Khanpur in December, 2008 for s treatinest (8 ANME py
AN ix neaver to Fillupe Kioapor, Moban war divefpraed frin
AIFMS e 24.2. 2009, My gen Parveen ond b wife were in AT

el

|'-|"|‘.'.“.li'I|:I:'.".,.l_lI o 233 200 gl TS ﬂ:,l":'-'i"..?.ff-ll'.l'!-'. Mehi .'r"""-'r-‘r-'-l-':-'_,l'
i on TOLT 2008 in Safdaring Hospiod. Dkl

VANE b reirainisg aoonsed persony
ML

Baged on the testmonies of D1 asd PW-10, wee are of the viess Gal e
appeliany, Praveen Khar, could ot have been last seen n the company of
the deceasad.

With regard to appellant Aokl Gaur, MrKalw while relying on the
argurnents of Mr¥igam and MeChawla, has suzmilled thal fhe evidence of
last seen is o very weak form of ovidence. 1L is contended thar the alleged
inctdent had taken place at ahout 6 pm emd the evidenee ot Tast seen was 3
pm leaving @ gap of tao howrs and m the absence of any other evidence w
suppert the evidence of last seen particulady when there s oo othe
evidenee o show thar the decensed wid accuzed persons had remined
weether for pane hours, the evidence of TW 2 & PW-2 cannut be velicd
ppon when there are material buprovements and vanous contradistions.
M Kalia alzn submits thul recovery of weapon cannol be conneeted w the
appellant Ankit Guur  for commission of crune for the raason that as pec
l'.-m;-x:cullinn, the appellant was aresed on 23,2009, disclosure slatement
was made on 5.5 2009 but the recovery is ¢laimed to have been mide an
#3209, Muoreover, pecovery wis made [rom & pubbic pluce visible and
accessible w peneral publiz and there is no explanation fur the delay of

three days in recovering the wespun of offence, no elfurls were made Lo
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asseciate any independent wilness lo the recovery procaadings. Moreover,
as per FSL report, Bx 580A, no blood was found on the weapon and thus
weapon cannut be conpected to the offence nor the alleged weapon of
offence was shown o DrO B, Dabas (PW-217 0 fake hiz apinion with
regard to the possibility of this wespon being used for commission ol the
oflence nor [oger prials were lifred therefron,

Thers is foee in the submission made by bMekolia s prossoution has
thiled tn show ag to why aller the disclosuie starement was made on
532000, mp recovery wis made for hese davs, We also find 1t highly
:|11p_.1'|::|'_|u|'_|5|_,'- Lhet WUIPLUT al allenee would he |‘_:.".I'|E'I ina |'|LL.‘.I|iL1 '|'.||.L|.-:_'|:' vizible
end aecessible o passersby,  Additionally ne blood was fownd on rthe
weapon ws per FSL report Bx 5874 nor the weapon wus shown to TeC R
Dubas, PW-Z1, [ur his opinion with regard o possibality of this weapoen
beine used for the commission of the cffence. We also find that as per
leslimony of witness of recovery,  knile was stained with mud and s
sketeh was propared atier pulling if on ¢ piecs of paper whereas tmcourd 1
wag tonnd that there was oo mud either on the knife or on the pece of
paper ey, the sketeh of knife Bx 2504,

Uhe voly uther cireumstantial evidence which semaing e be sxamined 1
that wll the appeilams and the decensed were in fouch on the fatetul day.
Although CORs have heen relisd wpon but in our view CTIRS have not been
commnected 1o the appellants as there 18 0o eviderse to show thal phones

wers i the name oF the appellants er uny periculae efephone connection

or mucnber was being wsed by the appellants, Maorzover as per evidence of

P Be bonew all the four appellants as they were resudents of the Locality,
Thus simply hecunse appellonds were found mothe wres cannor he an
ineriminating circumstance against them. As per Criminal JTunsprodence,

suspicion lowever srrong and grave, cunnot rake the place of procl,

e 24 a2
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33. Tor the reasons stated above, we are of the view that the prosecution has
not been able o prove its case bevond any shadow of doubL.

54, In the case of Swaran Singh Ratan Singh Vs, State af Punjab, reported at
AR 1957 85.C. 637, it was held that in criminal cases mere SUSPICTON,

however, strong, cannol take the place of proof,

LA
L

Further in the case of Rumreddy Rajesh Khanna Reddy and Another v,
Stute of AP [[2006) 10 SCC 172], it has been observed by the Apex Court

as under:

e IT I also well settled that suspicion, however grave it may
be, cannot be q subslitute for a prool and the courts shall take
ulmast precaution i finding an acewsed guwilty only on the basis of
the circumstantial evidence "

36, Resullantly, all the appeals are allowed.  Appellants be released forthwith,

if not reguired in any other case,

Lo
e
i L s

= e

G.5.SISTANI, |

SANGITA DIIINGRA SEHGAL, .|
FEBRUARY 10, 2016
Pslissh
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