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HThe  existence  of  several  other  sale  deeds

showing a much higher value and the fact that the Land

Acquisition  Collector  chose  to  award  a  higher  rate  in

regard  to  some  of  the  acquired  lands,  leads  to  an

inevitable  inference  that  Ex.R3  to  R7  were  either

undervalued  or  were  distress  sales.  Whatever  be  the

reason,  they  are  liable  to  be  excluded  from

consideration. 

?��	<�
F&�� 	:������	����� 	 �
	��53�8�� �15�8�9( ��3:��
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“Learned  counsel  appearing  for  the  appellants

however points out that in the matter of fixation of just and fair

compensation, the Court is not bound by claim made by the

owner. It is for the Court,  in the facts and circumstances of

each case, to award just and fair compensation.

XXX XXX XXX

The  pre(amended  provision  put  a  cap  on  the
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maximum; the compensation by court should not be beyond

the amount claimed. The amendment in 1984, on the contrary,

put a cap on the minimum; compensation cannot be less than

what was awarded by the Land Acquisition Collector. The cap

on maximum having been expressly omitted, and the cap that

is  put  is  only  on  minimum,  it  is  clear  that  the  amount  of

compensation that a court can award is no longer restricted to

the amount claimed by the applicant. It is the duty of the Court

to award just and fair compensation taking into consideration

the true market value and other relevant factors, irrespective

of the claim made by the owner.

 Although in the context  of  the Motor Vehicles Act,

1988,  this  Court  in  ������ ����	�
��� �
�������� �����	��

held that 

 “17.  It  is  true that  in  the petition filed by him under

Section  166  of  the  Act,  the  Appellant  had  claimed

compensation  of  Rs.  4,20,000/(  only,  but  as  held  in

Nagappa v. Gurudayal Singh, (2003) 2 SCC 274, in the

absence of any bar in the Act, the Tribunal and for that

reason any competent Court is entitled to award higher

compensation to the victim of an accident.” 

 In  �	�� ����	�������	�������������������������

�	�������	,  this  Court  held  that  there  may  be  situations

where the amount higher than claimed may be awarded to the

claimant. The Court observed – 

“3. < It must be remembered that this was not a dispute

between two private citizens where it would be quite just

and legitimate to confine the claimant to the claim made

by him and not to award him any higher amount than

that claimed though even in such a case there may be

situations  where  an  amount  higher  than  that  claimed

can be awarded to the claimant as for instance where

an amount is claimed as due at the foot of an account.

Here was a claim made by the appellants against the

State Government  for  compensation for  acquisition of

their  land and under the law, the State was bound to

pay to the appellants compensation on the basis of the
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market value of the land acquired and if according to the

judgments of the learned single Judge and the Division

Bench,  the  market  value  of  the  land  acquired  was

higher  than  that  awarded  by  the  Land  Acquisition

Collector  or  the  Additional  District  Judge,  there  is  no

reason why the appellants should have been denied the

benefit of payment of the market value so determined.

To deny this benefit to the appellants would tantamount

to permitting the State Government to acquire the land

of  the  appellants  on  payment  of  less  than  the  true

market  value.  There  may  be  cases  where,  as  for

instance, under'  agrarian reform legislation, the holder

of land may, legitimately, as a matter  of social  justice

with a view to eliminating concentration of land in the

hands  of  a  few  and  bringing  about  its  equitable

distribution,  be  deprived  of  land  which  is  not  being

personally cultivated by him or which is in excess of the

ceiling area with payment of little compensation or no

compensation at all, but where land is acquired under

the Land Acquisition Act, 1894, it would not be fair and

just to deprive the holder of his land without payment of

the true market value when the law, in so many terms,

declares that he shall be paid such market value. <” 

In  ����	����������
�������
����������	��������,

this Court held that under the amended provisions of Section

25 of the Act, the Court can grant a higher compensation than

claimed by the applicant in his pleadings – 

“17. Award being in this case between the dates 30th

April,  1982 and 24th September, 1984 and as per the

Union of  India  and Anr.  v.  Raghubir  Singh (Dead)  by

LRs.  etc.  (Supra),  the  amended  provisions  would  be

applicable under which there is no restriction that award

could only be upto the amount claimed by the claimant.

Hence High  Court  order  granting  compensation  more

than what  is  claimed  cannot  be  said  to  be  illegal  or

contrary to the provisions of the Act. Hence the review

itself, as is confined for the aforesaid reasons, has no
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merit.” 

11. Further,  in  �	�
��	� � �� � ��� ��� � ����

! "������������� ���������	���, a three(Judge bench

reiterated  the  principle  in  �	�� � ����	 (supra)  and

rejected the contention that a higher compensation than

claimed  by  the  owner  in  his  pleadings  cannot  be

awarded by the Court. In that case, the High Court had

concluded that  although the  market  price  of  the  land

was Rs 66,550/( per acre, since the appellant had only

claimed compensation at  the rate of Rs.  58,500/( per

acre  in  his  pleadings,  therefore  he  could  only  be

awarded compensation limited to his claim. This Court,

while reversing the decision of the High Court, awarded

the petitioner  the market  value,  i.e.,  Rs.  66,550/(  per

acre thereby holding that the award would not be limited

to the claim made by him.”
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“Although, in the present matter, sale instances

around  or  near  abouts  the  date  of  Notification  of  the

present acquisition are available yet these cannot justify

or explain the potential of a particular piece of land on the
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date  of  acquisition  as  the  potential  can  be  recognized

only some time in the future and it is open to a landowner

claimant to contend that the potential can be examined

first  at  the  time of  the  Section  18  Reference,  the  first

Appeal  in  the  High  Court  or  in  the  Supreme Court  in

appeal as well. We must also highlight that Collectors, as

agents of the State Government, are extraordinarily chary

in awarding compensation and the land owners have to

fight for decades before they are able to get their due.

We take the present case as an example. The land was

notified  for  acquisition  in  May  1990.  The  collector

rendered his award in May 1990 awarding a sum of Rs.

2,00,000/( per acre.  The Reference Court  by its award

dated January 2001 increased the compensation to Rs.

125 per square yard for the land of the road behind the

ECE factory and Rs. 150 per square yard for the land

abutting the road which would come to  Rs.  6,05,000/(

and Rs. 7,26,000/( respectively for the two pieces of land.

This  itself  is  a  huge  increase  vis(a(vis  the  Collector's

award. The High Court in First Appeal by its judgment of

24th  September  2007  enhanced  the  compensation  for

the  two  categories  to  Rs.  135  and  160  respectively

making  it  Rs.  6,53,400/(  and  Rs.  7,74,400/(.  In  other

words,  this  is  the  compensation  which  ought  to  have

been awarded by the Collector at the time of his award

on 12th May 1993. This has, however, come to the land

owner for the first time as a result of the judgment of the

High Court  which is  under  challenge in  this  appeal;  in

other words, a full 17 years from the date of Notification

under Section 4 and 14 years from the date of the award

of the Collector on which date the possession of the land

must have been taken from the landowner. Concededly,

the Act  also provides for  the payment  of  the solatium,

interest  and  an  additional  amount  but  we  are  of  the
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opinion,  and it  is  common knowledge,  that  even these

payments do not keep pace with the astronomical rise in

prices in many parts of India, and most certainly in North

India, in the land price and cannot fully compensate for

the  acquisition  of  the  land  and  the  payment  of  the

compensation in driblets. The 12% per annum increase

which  Courts  have  often  found  to  be  adequate  in

compensation matters hardly does justice to those land

owners whose land have been acquired as judicial notice

can be taken of the fact that the increase is not 10 or 12

or 15% per year but is often upto 100% a year for land

which  has  the  potential  of  being  urbanized  and

commercialized such as in the present case. Be that as it

may, we must assume that the landowners were entitled

to the compensation fixed by the High Court on the date

of the award of the Collector and had this amount been

made available to the landowners on that date, it would

have been possible for them to rehabilitate their holdings

in some other place. This exercise has been defeated for

the simple reason that the payment of compensation has

been spread over almost two decades. In this view of the

matter, we are of the opinion that a landowner is entitled

to  say  that  if  the compensation proceedings continued

over a period of almost 20 years as in the present case,

the potential of the land acquired from him must also be

adjudged keeping in view the development  in the area

spread over  the period of  20 years  if  the evidence so

permits and cannot be limited to the near future alone.

We,  therefore,  feel  that  in  the  circumstances,  the

appellants  herein  were  fully  entitled  to  say  that  the

potential  of  the  acquired  land  had  not  been  fully

recognized by the High Court or by the Reference Court.

We must add a word of caution here and emphasize that

this  broad  principle  would  be  applicable  where  the
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possession  of  the  land  has  been  taken  pursuant  to

proceedings  under  an  acquiring  Act  and  not  to  those

cases  where  land  is  already  in  possession  of  the

Government and is subsequently acquired.

There is another unfortunate aspect which is for

all to see and to which the Courts turn a Nelson's eye

and pretend as if the problem does not exist. This is a

factor  which  creates  an  extremely  grim  situation  in  a

case  of  compensation  based  exclusively  on  sale

instances.  This  is  the  wide  spread tendency  to  under

value sale prices. The provision of Collector's rates has

only  marginally  corrected  the  anomaly,  as  these  rates

are also abnormally low and do not reflect the true value.

Where does all  this  leave a landowner  whose land  is

being compulsorily acquired as he has no control over

the  price  on  which  some  other  landowner  sells  his

property which is often the basis for compensation?
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“Reverting back to the second argument of the

learned counsel for the appellant that severance charges

allowed by the learned Reference Court @ 25% of the

market value of the un(acquired land should have been

50%. I am in full agreement with the argument raised by

the learned counsel for the appellants that in view of the

decision of this Court rendered in the cases of  ��������

#������ � �� � $������� ���
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#��	������ � �� � $��	� � ����	��% � )121 �!�� � +���� � ����

! "�������� � ��� �  �
��������� � ����� � ..6,  ��	��

����	�������	��������	����������������/���������	��%

)126 � !�� � +���� � ���� � ! "�������� � , � ��
���������

������41) and  ���	���8���������������������/%�)116

(&* � ��3 � 4).� (supra),  severance  charges  has  to  be

awarded @ 50% of the market value of the unacquired

land instead of 25%. In view of above, the finding of the

learned Reference Court on issue No. 2 is modified and

the appellants are held entitled to the severance charges

@  50%  instead  of  25%  as  given  by  the  learned

Reference Court. 

15. With this modification in the judgment of the learned

Reference  Court,  the  appeals  filed  by  the

landowners/claimants are allowed. They are held entitled

to compensation @ Rs. 64,000/( per acres from the date

of  issuance  of  notification  under  Section  4  of  the  Act,

besides  all  the  statutory  benefits  in  terms  of  the

provisions  of  the  Amended  Act.  They  shall  also  be

entitled to severance charges @ 50% instead of 25% of

the land which has been severed to due to acquisition.

The appellants are also held entitled to the costs of the

appeals. 
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“Now,  the  only  question  which  remains  is

whether  the  landowners,  without  filing  an  appeal

before  the  High  Court  from  the  order� of  the

Reference Court, are entitled to the aforesaid benefit

on the basis of their application under Order 41 Rule

33 of CPC. 

The provision of Order 41, Rule 33 of CPC

is  clearly  an  enabling  provision,  whereby  the

Appellate Court is empowered to pass any decree or

make any order which ought to have been passed or

made,  and to  pass  or  make such further  or  other

decree or order as the case may require. Therefore,

the power is very wide and in this enabling provision,

the  crucial  words  are  that  the  Appellate  Court  is

empowered to pass any Order which ought to have

been made as the case may require. The expression

‘Order  ought  to  have  been  made’ would  obviously
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mean an Order which justice of the case requires to

be  made.  This  is  made  clear  from the  expression

used in the said Rule by saying ‘the court may pass

such further or other Order as the case may require.’

This expression ‘case’ would mean the justice of the

case.  Of  course,  this  power  cannot  be  exercised

ignoring a legal interdict or a prohibition clamped by

law. 

In fact, the ambit of this provision has come

up  for  consideration  in  several  decisions  of  this

Court. Commenting on this power, Mulla (CPC, 15th

Edition,  pg.  2647)  observed  that  this  Rule  is

modelled on Order 59,  Rule 10(4)  of  the Supreme

Court  of  Judicature  of  England,  and  Mulla  further

opined that the purpose of this rule is to do complete

justice between the parties.” 
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