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���"%���3���)������� %�������������Examining the scope of writ jurisdiction under

Article 226 of the Constitution of India where disputed questions of facts are

involved, a  Division Bench of this Court in N.C.Mahendra v. Haryana State

Electricity  Board  and  others,  AIR  1984  Punjab  26  had  laid  down   that

ordinarily  a  writ  would  not  issue  in  favour  of  a  person  where  disputed

questions of facts are raised. The relevant portion reads thus:-

“12. An identical legal position ensures within this country and

High  Courts  have  repeatedly  held  that  the  exercise  of

jurisdiction  under  Article  226  of  the  Constitution  is

discretionary and not obligatory without being exhaustive, it is

settled law that the Court would not ordinarily issue a writ in

favour of a person, who has (i) an adequate alternative remedy,
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(ii)  who is  guilty of  delay which is  unexplained,  (iii)  who is

guilty  of  conduct  disentitling  him  to  relief,  (iv)  where  the

interest of justice do not require that relief should be granted, (v)

where the petitioner raises a disputed question of fact, (vi) where

the grant of writ would be futile, and (vii) where the impugned

law has not come into force. It would follow from the above that

the grant or refusal of a writ is within the judicial discretion of

the Court  and that  indeed is  the line which divides the extra

ordinary  remedy  from  the  ordinary  one  by  of  a  civil  suit.”

(Emphasis supplied).

The Supreme Court in State Cadre Authority and another v. K.S.Bajpal and

others, (1990)  (Suppl.)  SCC  713,  Bhagubhai  Dhanabhai  Khalasi  and

another v. The State of Gujarat and others, (2007) 4 SCC 241 and  Mukesh

Kumar Agrawal v. State of UP and others, (2009) 13 SCC 693 has held that

wherever  disputed  question  of  fact  is  raised  in  writ  proceedings,  the  writ

petition was not an appropriate remedy. Reference may also be made to the

judgment  of  the  Apex  Court  in  Dwarka  Prasad  Agarwal  (D)  by  Lrs.  and

another  vs.  B.D.Agarwal  and  others, AIR  2003  SC 2686,  wherein  it  was

observed as under:-

“We may, however, hasten to add that as at present advised we do

not intend to enter into the contention of the petitioners that their

fundamental right under Article 19 of the Constitution of India had

been infringed. This Court would have entered into the question, if

the  facts  were  undisputed  or  admitted.  The  question  as  regard

infringement of fundamental right and that too under Article 19 of
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 the Constitution of India cannot be gone into when the facts are

disputed. Whether Dwarka Prasad Agarwal  and consequently the

substituted petitioners are owners of the newspapers and if so to

what extent being disputed, it cannot be said, that by reason of the

impugned  order  dated  3.9.1992  passed  by  the  first  respondent

herein alone, the fundamental right of the petitioners under Article

19 had been infringed.”
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