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1. To be referred to the Reporters or not? Yes.
2. Whether the judgment should be reported in the Digest? Yes

RAJIV NARAIN RAINA, J. (Oral)

1. This order will dispose of the petitions* tabulated at the foot of
the order, as common questions of law and fact are involved in all these
petitions which can conveniently be disposed of by a common order.
Reference to individual facts is not found necessary in view of the nature of
the order proposed to be passed to reconcile conflicting claims of four
categories of petitioners and non-official respondents in the former's quest
for appointments to public service as Physical Training Instructors [for short
'PTIs'] from an employment advertisement notified in the year 2006. The
result of the selection was published on November 19, 2006. The merit list
suffered three revisions as a result of litigation.

2. The first category is fighting for retention in service protected
presently by stay orders passed by the Court in their favour following show
cause notices of termination issued to them as a result of the judgment
delivered by the Full Bench of this Court on February 5, 2010 in Manjit

Singh vs. State of Punjab and others, 2010 (4) RSJ 86 (for short 'Manjit

Singh') to which reference will come later in this order. The second category
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appointed on redrawn merit as a result of court orders which have led to
displacement of the first category. The third category which involves about
119 candidates who are waiting for appointment against unfilled vacancies
as a result of the Full Bench. The fourth category trying to destroy the entire
selection process by challenging it even though they were not applicants but
have approached court for nullification of the direct recruitment drive to fill
vacancies of PTIs in the education department of the Government basing
their case on grounds of infringement of the equality and equal opportunity
guarantees in Articles 14 and 16 of the Constitution of India.

3. The selection process for filling posts of PTIs under the public
advertisement dated 21* October, 2006 notifying 849 vacancies has not
been challenged in any of 88 petitions, except by the last category, that is,
the fourth who had not competed for the posts but have approached court
after all the material events have transpired to nullify the entire selection by
re-advertising the posts by throw open all the vacancies to open competition
so as to enable them to avail right of consideration and all those who may
have become eligible meanwhile in consonance with Articles 14 and 16 of
our Constitution.

4. At the outset, I hold that the selection of candidates selected in
the first category of appointments and who are serving for the last eight
years cannot be disturbed in any of these petitions for no fault of theirs for
detailed reasons elaborated at the appropriate place in the order. They
possessed the essential basic qualification prescribed in the advertisement
iie. C.P.Ed or its equivalent which made no reference to higher
qualifications such as D.P.Ed or B.PEd. They were not graduate degree

werozfjolders. The advertised qualifications being the same as prescribed in
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Appendix B of the rules governing service called the Punjab Educational
Service, Class III, (School Cadre) Rules, 1955. It may be noticed that in the
prevailing rules of service which have repealed the 1955 rules are called the
Punjab State Education Class III, School Cadre, Rules 1978 wherein the
qualification prescribed for a post re-designated as Physical Training Master
or Mistress (DPI) while the designation of 'Physical Training Instructors' no
longer exists by nomenclature in prevailing statutory rules of service.

5. The candidates who approached this Court with the plea that
they were higher qualified graduate candidates, called the second category
for convenience in judgment writing, and therefore, they were eligible for
consideration on account of possessing higher qualifications like B.P.Ed
degree, though they did not hold the minimum essential Certificate in
Physical Fitness (C.P.Ed) advertised qualification of minimum 2 years
duration or its equivalent [as was prescribed for the post] but in the same
line of study. On this plea they were successful before the Full Bench of this
Court in Manjit Singh case. The State did not prefer an appeal against the
judgment before the Supreme Court and decided to implement the judgment
and it attained finality. As a result of implementation, a fresh merit list was
prepared by the respondent department as per the principles enunciated. The
Full Bench held that candidates possessing higher qualifications in the same
line of study cannot be excluded from consideration, hence the candidates in
the first category with only the minimum basic qualification were not alone
eligible for consideration. As a result of this exercise, some candidates who
had secured appointments in the first round (first category) who possessed

the C.P.Ed qualification were downgraded in merit and consequently fell

wo ez k@Utside the zone of consideration, while others (second category) found
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their names in the fresh merit list for the first time to secure appointments.
Many of them were appointed. As a result the candidates in the first
category who could not secure higher rank than those selected in the second
category were put to notice of termination of services. They filed petitions
before this Court [part of the bunch of 88 cases] and obtained stay orders.
Since the candidates who came in the first category cannot be disturbed, in
view of principle based on no fault theory as further explained towards the
end of the order, the second category also cannot be disturbed of their rights
declared in their favour for the first time by the Full Bench since these are
the candidates who came in the second round as a result of the Full Bench
judgment which required re-draw of merit. The candidates in the first
category are stoutly protected by principles of res judicata and it appears
certain that they cannot be dislodged, which appointments accumulated to
the region of approximately 400 vacancies/posts of which 119 candidates
who form the third category of candidates have not been appointed and have
petitioned this Court for directions in their favour directing the State to offer
them appointments since they admittedly rank higher in merit than the first
category, but for the interim stay orders they would have secured
appointments by now.

6. It may be noticed that the original vacancies advertised were
849 in number. As a result of litigation, the appointments have stretched to
beyond 1250 candidates [including under protection of stay orders] as per
statement made by Mr. Harsimran Singh Sethi at the hearing which is to say
the least grossly beyond the advertised vacancies. The question is whether
these 119 and odd candidates deserve appointment protected by the ratio of

wrerozsthe Full Bench judgment being higher qualified than the ones in the first
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category and superior in merit, in order to prevent unfair discrimination in
case the first category is permanently protected by Court orders.

7. There is a third category of candidates who approached this
Court for the first time after the second merit list was prepared in 2011 after
the decision of Full Bench was delivered. They have approached this Court
on the ground that persons who had initially fallen out of the merit list have
been protected by interim stay orders passed by this Court which orders
continue to operate till today as they are higher in merit based on higher
qualifications than the first inductions to service (the first category).

8. The freak and complicated position emerging in the mosaic of
facts in the multi directional litigation is rather challenging. It appeared to
me that an extraordinary situation has been created which has now to be
judicially managed by and I am afraid to say so by a judicial compromise
but by following simple and rudimentary constitutional and service law
principles. The situation presented by the fiat accompli which has
unwittingly led to appointments in excess of advertised vacancies against
the tenets laid down for the first time by the Supreme Court in landmark

case Hoshiar Singh v. State of Haryana & Others, AIR 1993 SC 2606 that it

was impermissible to make appointments in excess of advertised vacancies
in breach of constitutional code of Article 16 and the excess vacancies
would be put in the pool of future recruitment. Undoing the knots wholesale
might lead to dispensing with the services of candidates in the first category
who are serving for the last many years most of which period is safeguarded
by interim stay orders. If they are vacated it would lead to administrative
chaos and disruption of educational services across primary schools in

wo ez isPUNjab wherever physical training is instructed as a subject of study which
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is part of the curriculum. That would bring unmitigated suffering so
irreconcilable in character as to be not worth the candle. They can still
steadfastly say that they were selected on pure merit according to the criteria
laid down which began the recruitment drive. They cannot be punished for
committing no wrong except that they applied for the post. Their hearth and
home cannot be bolted; their kitchens should not be padlocked by the stroke
of a callous pen. Therefore, in equitable resolution of the multifaceted issues
leading to the cross disputes amongst the stakeholders, one thing appears
rather certain to this Court that the extraordinary situation which has arisen
would have to be gracefully met by resort to extraordinary measures in order
to balance out justly and fairly the conflicting interests of the warring
parties and with this object in view, the interim order dated 27™ January,
2016 was initially passed by me to elicit in the first instance the views of the
State Government for their functionaries to find workable solutions which
would be fair to all, but the total picture as emerging at the hearing presently
were not articulated beyond what was written when this Court had asked
Mr.Sethi defending this bunch of cases to go back to the Government in
search of a via media to suitably bring an end to the disputes amicably by
devising lawful ways and means to resolve the problem besetting the fate of
a large number of candidates in these 88 cases to cause the least injury to
the disputing parties and to accommodate as many as possible within the
law, given that vacancies in the cadre of PTIs are admittedly still available,
at least to about 119 or so, if not beyond the figure.

0. It may be mentioned that the Full Bench decision of this Court

in Manyjit Singh case needs also to be read, as at present, in the light of the

wo rreoz kspecent Supreme Court decision in Parkash Chand Meena and others vs. State
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of Rajasthan and others, (Civil Appeal Nos.3057-3058 of 2015 decided on

19™" March, 2015) cited by Mr. Sethi to urge that the base of the Full Bench
ruling and its ratio stands substantially whittled down. Nevertheless, this
was a case where a similar situation arose in the State of Rajasthan in a case
involving none other than PTIs on an identical issue brought before the
Rajasthan High Court wher it was called upon to consider the question
whether higher qualified aspirants could claim a right of consideration
without possessing the minimum essential and basic qualification advertised
and prescribed in the service rules but higher qualifications in the same line
of discipline cannot be ignored even if not expressly provided in the
advertisement. Though the Supreme Court did not directly answer the
question, but yet held, and this is important, that the terms and conditions of
the advertisement were inviolable and could not be changed, and therefore,
the appeals were allowed. The Supreme Court held that if the terms of the
advertisement are not directly challenged by the higher qualified persons
claiming consideration have no right to claim appointment as PTIs while
observing as follows:

“9. Having heard the parties, we have also perused the
written submissions filed on behalf of some of them
and have perused the judgment of the learned Single
Judge and the impugned judgment of the Division
Bench. In our considered view, the issue noticed at the
outset must be decided on the basis of settled law
noticed by learned Single Bench that recruitment
process must be completed as per terms and conditions
in the advertisement and as per rules existing when the
recruitment process began. In the present case, the

Division Bench has gone to great lengths in examining
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are equivalent or superior to C.P.Ed. qualification but
such exercise cannot help the cause of the respondents
who had the option either to cancel the recruitment
process if there existed good reasons for the same or to
complete it as per terms of advertisement and as per
rules. They chose to continue with the recruitment
process and hence they cannot be permitted to depart
from the qualification laid down in the advertisement
as well as in the rules which were suitably amended
only later in 2011. In such a situation, factual
justifications cannot change the legal position that
respondents acted against law and against the terms of
advertisement in treating such applicants successful for
appointment to the post of PTI Gr.III who held other
qualifications but not the qualification of C.P.Ed. Such
candidates had not even submitted separate OMR
application form for appointment to the post of PTI
Gr.IIl which was essential as per the terms of
advertisement.

10. The candidates who were aware of the
advertisement and did not have the qualification of
C.P.Ed. also had two options, either to apply only for
PTI Gr.II if they had the necessary qualification for that
post or to challenge the advertisement that it omitted to
mention equivalent or higher qualification along with
qualification of C.P.Ed. for the post of PTI Gr.IIlL
Having not challenged the advertisement and having
applied for the other post, they could not have
subsequently claimed or be granted eligibility on the
basis of equivalence clarified or declared subsequently
by the State Government. In the matter of eligibility
qualification, the equivalent qualification must be
recognized as such in the recruitment rules or
Government order existing on or before the initiation of
recruitment process. In the present case, this process

was initiated through advertisement inviting application
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which did not indicate that equivalent or higher
qualification holders were eligible to apply nor the
equivalent qualifications were reflected in the
recruitment rules or Government Orders of the relevant
time.

11. For the aforesaid reasons, in our view the Division
Bench erred in interfering with the judgment of the
learned Single Judge who had correctly allowed the
writ petitions filed against the result declared by the
Commission on the basis of State Government’s letter
dated 06.01.2010. The impugned judgment under
appeal is, therefore, set aside and the judgment and
order of the learned Single Judge is restored. That
should be complied forthwith. The appeals are
accordingly allowed but without any order as to costs.”

10. This legal position does not complicate the issue in the context
of ratio in Manyjit Singh case as advanced by Mr. Sethi to which I would
come later but suffice it to say at least that it is common ground that in none
of the 88 petitions have the terms and conditions of the advertisement or the
rules been put under challenge in Court. In my opinion, there is no need to
go that far. The rules in Punjab and in Rajasthan bear no similarity.
Rajasthan is not beset with rules of PTIs which involve repeal of old rules
being replaced by new rules where the post of PTIs does not exist either in
Appendix A or Appendix B of the 1978 rules nor is regulated by them and
therefore reliance on Parkash Chand Meena case is misplaced except to the
extent that rules were not challenged. But then which rules were to be
challenged the repealed 1955 rules or the 1978 rules. Thus the reliance on
Parkash Chand Meena case is neither the prescription nor the answer to the
issue in hand and nothing can be derived from the dictum to resolve this

case. This Court has to treat Manjit Singh case as binding authority. At the
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end of the day I cannot help wondering why were the posts of PTI
advertised in 2007 in the first place in the presence of the 1978 rules where
the post had ceased to exist. There is no explanation for this. But it goes
without saying that this aspect is of no moment to the present decision
making process and obviously no opinion is expressed thereon as much
water has flown down the bridge.

11. At the outset, Mr.Sethi informed the Court that a preliminary
meeting has been held by the officers of the Government in the light of the
interim order dated 27" January, 2016 and he would require further time for
the Government to formulate an opinion of how best to resolve the disputes
visiting least injury to all concerned.

12. Heard learned counsel for the parties at great length and after
careful consideration of their respective pleas I have reached the
conclusions next following after noticing the contentions advanced on
behalf of the State.

13. Mr. Harsimran Singh Sethi, L.d. Additional Advocate General,
Punjab, appearing for the official respondents has vehemently argued that
only 849 candidates can be appointed keeping in view the number of
vacancies which were advertised in the year 2006. Show cause notice for
termination had been given to the candidates who were appointed in
pursuance to the initial merit list and now as they are lower in merit in the
second merit list, which has been prepared on the basis of the judgment of
the Full Bench in Manjit Singh's case, they are not entitled to continue in
service, in preference to the candidates who are higher in merit to them in
the second merit list. As per the law, the candidates more than the

wo oz ks@dvertised vacancies cannot be appointed and therefore, as the petitioners of
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the first category of the writ petitions, are not within the 849 vacancies
advertised, as the merit of the writ petitioners of the first batch of the writ
petition have gone down, and they cannot be allowed to continue and have
to make way for the candidates, who are higher in merit to them in the
second merit list, which was prepared on the basis of the order passed by the
Full Bench.

14. Further, Mr. Sethi states that the State is not in a position to
accommodate all the candidates, who were appointed in pursuance to the
first merit list as well as the candidates who have come within the zone of
consideration for appointment in the second merit list. Either the candidates
belonging to the first merit list can be appointed or candidates from the
second merit list can be appointed keeping in view 849 posts which were
advertised. The candidates, who are approximately numbering 119 who are
within the zone of appointment as per their merit keeping in view the 849
posts, who have approached this Court claiming appointment, can only be
appointed after the candidates who are lower in merit in the second merit
list and have got stay, would have to vacate the posts. At present, there are
no posts out of the 849 posts advertised against which, they can be
appointed. Rather, keeping in the various orders passed in various writ
petitions, contempt petitions, the candidates from the revised merit list have
been adjusted on the posts which are beyond 849, which were advertised in
the year 2006 and hence the State is not in a position to make available
more posts to adjust these 119 candidates.

15. Still further he states that the candidates of the third category
cannot claim any right of appointment by pleading that the candidates lower

worreoz i) Second merit list are still continuing in the year 2008 on the post i.e. the
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candidates who were appointed initially and their merit had gone down in
the revised merit list, who are continuing in service on the basis of the
interim order passed by this Court. They are neither in the zone of
appointment within the 849 posts as per the first merit list and as per the
second merit list and therefore, their writ petitions are liable to be
dismissed.

16. Mr. Sethi further contends that the candidates of the fourth
category who have approached this Court to scrap the whole selection
procedure and to make fresh selection, cannot agitate the same at this stage.
The posts were advertised in the year 2006, selection made and persons
were appointed in the year 2008 and thereafter, even the revised merit list as
per the judgment of the Full Bench in Manjit Singh's case was delivered in
the year 2010. The candidates cannot come and agitate that whole of the
process should be scrapped and the selection should be made afresh. If they
had any grievance, they should have approached this Court immediately
when the selection was made in the year 2006. Now it is too late in the day
to entertain their plea for setting aside the entire selection and make fresh
selection against 849 posts advertised in the year 2006 and hence their writ
petitions are liable to be dismissed on this ground alone.

17. The problem may be vexed involving important policy matter,
but that does not mean that it has no judicial solution on the materials
available on record for Court to take a decision without waiting for the
Government to decide on what to do, prevaricate and soft peddle these cases
which have been pending for the last 5 to 6 years in motion hearing without
resolution. The Court cannot also throw up its hands and let further time slip

wrrozkal)y to the detriment of one and all. As I already said, when extraordinary
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situations arise they require extraordinary measures to resolve issues and
thus request for further adjournments sought by the State are refused on
account of sufficient material available on record for decision-making on
the pleadings. The Court cannot keep waiting to hear from the official
respondents of favourable or unfavourable tidings and thus it must take up
its constitutional task to consider, deal with and decide the case on merits
and meet the challenges presented in the petitions brought to judicial review
by resort to simple principles of law and human affairs and pronounce
judgment on the fate of the petitions and, therefore, to my mind, these cases
can best be determined by applying the principle ex aequo et bono to see

what is fair and just in the facts and circumstances. In Jagdev Sharma v.

State of Punjab, 2015 (2) PLR 570, I had observed:

“The relief provided by article 226 of the Constitution is a
discretionary one. A writ may neither issue nor an order
made merely because it is lawful to do so. The writ court
sits in equity where the rules of prudence preside and
occupy the field of vision when known legal principles may
not come to the rescue or be of any intrinsic help to cull out
the relief or to deny it. Equity in its brightest and the most
sublime form is a jealous mistress which may not want to
share its bed and be betrayed by pedestrian rules, shackled
by plebeian legal principles which may be found insufficient
whilst venturing to do unconventional justice in a case. It is
often said that a case to be decided ex aequo et bono,
overrides the strict rule of law and requires instead a
decision based on what is fair and just, given the
circumstances. Life and its vicissitudes are larger than the
U5 Fhoz i, law.”
o this dotumens. oY and Intearity
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18. In the considered opinion of this Court formed after detailed
hearing of the respective counsel on several dates and finally today and
having passed the interim orders for eliciting the view of the department,
this case can be I think appropriately be disposed of equitably in the
following manner:-
(i) All the candidates (first category) who were selected and
appointed in the selection process initiated in 2006 against the
advertised vacancies of PTIs cannot be disturbed whose
appointments shall hold good since the advertisement was not
challenged by any of the parties and by keeping in view of the
ratio in Parkash Chand Meena case they cannot be packed off
home merely because they did not possess higher qualifications
in the same line since they possess the essential qualification
prescribed by rules for the post of PTIs and were recruited in
accordance with law and the published terms and conditions
which laid down the rules of the game before it began. They
cannot be penalized for no fault of theirs. They came on the
basis of criteria duly published and possessed the essential
qualification with no preferences advertised. Besides, they are
working since 2008 prior to Manjit Singh's pronouncement and
thereafter under stay orders from 2010 onwards. It would be
wholly unfair to throw them out on the road.
(ii) Those candidates who have been appointed or are yet to be
appointed, are also protected by the judgment of the Full
Bench in Manjit Singh case, which case stands duly

MD FIROZ kAN implemented by the State Government as it decided not to
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appeal against the judgment. The judgment is final qua the
parties and cannot be prised open by any known legal principle
nor for any reason even in Parkash Chand Meena case (supra).
This category of candidates is also protected.

(iii) What remain are 119 candidates who would come in via
the Full Bench decision, but have not been appointed for lack
of vacancies beyond the original vacancies advertised. These
are candidates in waiting. But the fact is that they have higher
merit than the first category and therefore, on the principle of
merit by virtue of higher qualifications, they deserve to be
offered appointment as PTIs when appointments have stretched
in hundreds beyond advertised vacancies. They would have to
be accommodated by offering them appointments to prevent
unreasonable discrimination and breach of postulates Article 14
of our Constitution even if they result in exceeding the
advertised vacancies to give full effect to Manjit Singh and the
rights of the first category held in a balance. One lot stays, the
other come in. This is the result of judicial orders which have
attained finality. The argument raised by Mr. Sethi that these
candidates cannot be offered appointment is simply rejected
since the first category have to be protected but these
candidates are higher in merit than the first category.
Acceptance of the contention will result in unfair
discrimination and is beyond tolerance limits set in Article 14.

The situation is akin to what happened in Virender S. Hooda &

Others v. State of Haryana & Anr., (1999) 3 SCC 696 Sandeep
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Singh v. State of Haryana & Another, (2002) 10 SCC 549 and

Virender S. Hooda & Others v. State of Haryana & Anr., (2004)

12 SCC 588 cases and the Division Bench judgments of this
Court giving rise to the judgments of the Supreme Court which
is a case study on the how by court orders appointments were
made by reason of candidates lower in merit securing
appointment giving rise to claims of candidates higher in merit
who were left out leading to a cascade of appointments in
excess of advertised vacancies when the more meritorious
obtained orders in their favour based on merit and principles on

non-discrimination.

(iv) There is a third category of candidates who, as said earlier,
did not challenge the advertisement or the selection process, but
approached this Court belatedly unlike others did in Manjit
Singh supra and connected petitions. They came to this Court
only after the second category came to be appointed. They
woke up and joined the bandwagon as 'wannabes'. They are also
not within the original range of 849 vacancies advertised. Their
case is that since candidates in the first category continued in
service because of the interim stay orders passed by this Court
and those persons are in lower in the second merit list,
therefore, they should also be appointed. The argument appears
rather attractive at the first glance. However, on closer
examination of their standpoint as urged by their learned
counsel, the contention cannot carry weight to bring them relief

by reason of waiver of rights and acquiescence by failing to
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approach this Court in time. They sat on the fence for over five
years twiddling their toes. Ordinarily, merit should have
priority, but it is not true in all cases that persons similarly
situated would receive the same benefit of court orders as given
to others when they did not approach the court in time. They
cannot been seen as persons aggrieved and if they are they
surrendered their rights to limitations in Article 113 of the
Limitation Act, 1963 which principle the writ court must bear
in mind before admitting a case for regular hearing. The present
cases are in motion hearing. Therefore, in their case, I would

negative their claims by applying the law laid down by the

Supreme Court in State of U.P.& Ors v. Arvind Kumar

Srivastava & Ors, (2015) 1 SCC 347 and the principles culled
out therein and summarized in paragraph 22 of the report. Their
case falls in principle stated in para. 22.2, when read they have
no right to claim appointment. The principle is based on
'similarly situated' theory when judgment relied on to obtain
similar relief is not in rem:-

“However, this principle is subject to well-

recognised exceptions in the form of laches

and delays as well as acquiescence. Those

persons who did not challenge the wrongful

action in their cases and acquiesced into the

same and woke up after long delay only

because of the reason that their counterparts

who had approached the court earlier in
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time succeeded in their efforts, then such

employees cannot claim that the benefit of

the judgment rendered in the case of

similarly situated persons be extended to

them. They would be treated as fence-sitters

and laches and delays, and/or the

acquiescence, would be a valid ground to

dismiss their claim.”
(v) There is a 4™ category of candidates who are more qualified
holding higher qualifications than those advertised as part of
criteria and eligibility conditions, but they never applied for the
posts initially or at anytime thereafter and have approached this
Court for the first time with a prayer for directions to scrap the
entire selection and to quash the appointments and the
recruitment process started afresh. The petitions where such
prayers are made, have to be rejected. It is too late to reverse
the selection made subject to successive court orders and
judicial pronouncements. In any case, there was nothing
inherently wrong in what the government did in making
selections under the advertisement on its original terms and
conditions and it was only when this Court faulted the action on
5" February, 2010 in Manjit Singh and directed the State to re-
draw the merit list on newly declared principles that the process
was re-initiated. These petitions have been filed in the year
2011 onwards, and therefore, they suffer from inordinate and

unexplained delay and laches in questioning the selection made
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in the year 2006 and for this reason as well, their claim has to
be rejected including on bar of limitation in case they had
brought a suit form the same cause of action it would have

failed, see State of Madhya Pradesh v Bhailal Bhai, AIR 1964

SC 1006 (CB). In view of the law contained in Hoshiar Singh
case (supra) it is not open for the writ court to pass an order
which leads to appointments beyond advertised vacancies
unless there are compelling circumstances. In the present case,
the appointments are already far in excess as a result of the
litigation. Therefore, no further direction can be issued to
stretch the vacancies any further in exercise of writ jurisdiction
under Article 226 of the Constitution or to quash the entire
selection as vitiated by error. The ground for them is covered
and secured by binding precedent in Manjit Singh. Before
parting with this passage while we are on Hoshiar Singh case it
would not be out of context to mention a departure from the
strict rule that vacancies are not to be filled in excess of

advertisement. In Prem Singh v. Haryvana State Electricity

Board, (1996) 4 SCC 319 when the Court made the rule in
Hoshiar Singh case a little flexible and broad enough to
accommodate the exigencies of administration, if they require
such a course to be adopted. This ruling comes to the rescue of
the second category involving 119 candidates-in-waiting in
addition to the first argument (supra) qua them. In Prem Singh

the Supreme Court guided by larger public interest held:-

"The State could deviate from the advertisement
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and make appointments on posts falling vacant
thereafter in exceptional circumstances only or
in an emergent situation and that too by taking a

policy decision in that behalf. Even when filling

up of more posts than advertised is challenged

the court may not, while exercising its

extraordinary jurisdiction, invalidate the excess

appointments and may mould the relief in such a

manner as to strike a just balance between the

interest of the State and the interest of persons

seeking public employment."

[underscored for emphasis]

19. As a result of the above discussion, the writ petitions filed by
the first group are allowed. The impugned show cause notices of
termination issued to the first category are quashed. The stay orders in their
favour are made absolute. The writ petitions filed by the second group are
also allowed and the State Government would offer appointments to the 119
and odd candidates against existing vacancies/posts given that appointments
have admittedly already been made up to about 1250 vacancies/posts as
against the 849 as confirmed by Mr. Sethi. The writ petitions filed by the
third category candidates are dismissed. The writ petitions filed by the 4®
category of non-aspirants/non-applicants asking for scrapping of the entire
selection are also dismissed being without any merit whatsoever. Moreover,
they are not persons aggrieved and have no locus standi to question the
selection process-2006.

20. Nevertheless, the petitioners who believe that their cases
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deserve to be considered for one reason or the other, which reasons may not
be present in the mind of the Court at present not having been pointed out,
may make representations to the Government and those will be decided, if
filed, in accordance with law and in terms of this judgment. The order be
complied with within 8 weeks including completion of formalities,
background checks, medical fitness etc. counted from the date of receipt of
a certified copy of this order for those who succeed.

21. This Court takes notice when Mr Sethi informs that an SLP/s
filed before the Supreme Court is/are pending in a case involving disputes
regarding division of Male/Female reservation @ 50:50 introduced by a
corrigendum issued qua the same selection process. Therefore, this order
qua that issue will remain subject to the outcome of the orders that are
passed in the SLP/s.

22. This case presents striking features of a peculiar and
exceptional kind. Therefore, this order will not be treated as a precedent to
be cited in other cases since it has been decided on its own facts and
circumstances. There will be no order as to costs in any of the petitions.

23. All pending applications in this batch of cases will be treated as
disposed of with the main cases and no specific orders are required to be

passed therein.

( RAJIV NARAIN RAINA)
JUDGE
30.05.2016
MFK

*1. CWP-7646-2010 RAJWANSH KAUR V/S STATE OF PUNJAB
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