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IN THE HIGH COURT OF PUNJAB AND HARYANA AT
CHANDIGARH

Company Petition No.25 of 2012 (O&M)
Date of Decision: March 18™, 2016

M/s Hetero Drugs Limited, Hyderabad

...Petitioner
Versus

M/s Nectar Lifesciences Limited, Village Saidpura, Tehsil Dera Bassi,
Distt.Mohali

...Respondent

CORAM: HON'BLE MR.JUSTICE AMIT RAWAL, JUDGE

1. Whether Reporters of local papers may be allowed to see the judgment?
2. To be referred to the Reporters or not?
3. Whether the judgment should be reported in the Digest?

Present: Mr.Anand Chhibbar, Senior Advocate with
Mr.Lalit Thakur, Advocate,
Mr.Gaurav Mankotia, Advocate &
Mr.Vaibhav Sahni, Advocate,
for the petitioner.

Mr.Atul V. Sood, Advocate,
for the respondent.

eoskeskskosk

AMIT RAWAL, J.

The Rules for maintaining a winding up petition are well settled
as per the ratio decidendi culled out by the Hon'ble Supreme Court in

Madhusudan Gordhandas and Co. Versus Madhu Woolen Industries

Private Ltd., AIR 1971 (SC) 2600. In the said judgment, it has been held
that where a debt is bonafidely disputed and defence is substantial one, the
Court will not wind up the company but where the defence is malafide, the
Court will not act upon a defence that the company has the ability to pay the
debt, but chooses not to pay that particular debt. In such circumstances, the
winding up order is inevitable. The present case has to be examined on the

touchstone of aforementioned two parameters, i.e., whether the dispute
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raised by the defence is bonafide or not, much less the liability is disputed
or not.

In order to appreciate the aforementioned two questions posed,
it would be apt to refer few facts.

The case set up in the present petition seeking winding up of
the respondent company is that the petitioner company is a creditor of the
respondent company on account of the business dealings as per their
balance sheet. It has been stated that the respondent company, vide
Purchase Order bearing No.NLL/R.M./U02/086/2010-2011 dated 10.7.2010
(Annexure P-1) had placed an order with the petitioner company for supply
of 3000 Kgs. @ 9500/- per unit (kg.) totalling to 32,85,00,000/- of
Cefixime Trihydrate (for short “CT”). In pursuance to the order placed by
the respondent company, the petitioner company supplied the requisite
material against different invoices (Annexures P-2 to P-8), which are stated
to have been received by the respondent company. The same are reflected in
Para 6 of the petition. It has been further stated that the material supplied
was sent to the respondent company through credit and the price of the
material was worth 33,20,64,210/- and this fact is reflected in the
provisional balance sheet of the petitioner company, which has been
attached as Annexure P-10.

In Para 11 of the petition, it has been stated that the petitioner
company had been in correspondence with the respondent company through
e-mails and phone calls demanding the payment of the outstanding amount,
copy of which has been annexed as Annexure P-11 collectively, but no
payment had been received, which necessitated to send a legal notice dated

12.10.2011 (Annexure P-12). The said legal notice was replied by the
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respondent company vide letter dated 31.10.2011 (Annexure P-13), wherein
the respondent company linked the issue of outstanding amount to the
alleged non-supply of different product by the name “Cefpodoxime
Proxetil” (for short “CP”). As per the reply, it has been stated that the
respondent company suffered a loss to the tune of ¥3.30 crores due to non-
supply of the aforementioned product and the company had to arrange the
same material from a different source at a much higher rate and, therefore,
the aforementioned amount has been set-off/adjusted/forfeited. It has
further been stated that since the aforementioned liability has been admitted
by seeking forfeiture/setting-off, the present case squarely falls within the
parameters of Section 434 of the Companies Act, 1956 (for short “1956
Act”). There was no concluded contract between the petitioner company and
the respondent company for supply of CP product. It has been stated that
prior to sending of the legal notice, respondent company had sent a legal

notice dated 28.9.2010 (Annexure P-14) stating therein that it has faced the

loss to the tune of ¥10.00 crores on account of non-supply of CP product.
The said legal notice was replied vide letter dated 22.10.2010 (Annexure P-
17) denying the existence of any binding contract between the parties, much
less the liability. It has been further stated that the petitioner company had
duly informed the respondent company vide e-mail dated 11.8.2010
(Annexure P-15) of its inability to supply the required 6 MT of CP due to
severe shortage of BF3 gas (Boron Triflouride Gas), in essence, the
company was not able to supply more than 3 MT of CP limiting to 1 MT per
month and despite that, respondent company had placed a Purchase Order
for 6 MT of CP vide e-mail dated 18.8.2010 (Annexure P-16), thus, the

petitioner company never assured regarding the supply of the said material.
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It is in these circumstances, the company petition, aforementioned, was
filed.

Upon notice, the respondent company appeared and filed a
detailed reply taking various preliminary objections, vis-a-vis
maintainability of the petition under Sections 433(e), 434 and 439 of 1956
Act by stating therein that prior to filing of the winding up petition, the
respondent company had duly notified the petitioner company way back on
28.9.2010 regarding the contractual breaches by the petitioner company and
failure to honour the representations, warranties and commitments, resulting
into causing of huge financial loss. It has also been stated that the petitioner
company failed to comply with the legal notice (Annexure P-14) and in this
regard, the respondent company filed a civil suit on 15.12.2011 (Annexure
R-1) and the present petition is a counter blast to the legal notice and, thus,
as per the settled law, winding up petition cannot be entertained where the
alleged debt is disputed. It has also been stated that the petitioner company
has withheld the factum of filing of the suit as the winding up petition was
filed on 22.2.2012 and the suit had been filed on 19.12.2011. Notice of
motion in the present petition was issued on 17.7.2013, whereas the written
statement in the civil suit had been filed on 17.12.2013. Along with the
legal notice, various correspondences, alleged to have been exchanged
between the parties, have been annexed.

Mr.Anand Chhibbar, learned Senior Advocate assisted by
Mr.Lalit Thakur, Advocate, appearing on behalf of the petitioner company,
in support of the aforementioned submissions, submits that as per Para 16
of the legal notice dated 31.10.2011 (Annexure P-13), which is reply to the

legal notice dated 12.10.2011 (Annexure P-11), the respondent company
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had admitted the liability of ¥3,20,64,210/- by alleging that it had suffered
a loss of ¥3.30 crores and, therefore, the said amount has been
adjusted/forfeited. For the sake of brevity, Para 16 of the legal notice
(Annexure P-13) reads thus:-

"16. That in the circumstances, my clients have
adjusted/forfeited the sum of Rs.3,20,64,210/- and the same is
not payable to you. On the contrary, my clients have suffered a
direct loss of Rs.3,30,00,000/- on account of the difference in
price of material not supplied by your clients despite various
reminders by my clients and assurances by your clients'.
Therefore, my clients dispute and deny the claims raised in

the notice under reply.”

He further submits that in pursuance to the order dated
24.2.2012 of this Court, the petitioner company was directed to file a
specific affidavit as to whether the Purchase Order dated 17.8.2010 for
supply of CP @ 12,250/- per Kg. was ever received from the respondent
company and if yes, what was the reply sent and in compliance of the
aforementioned order, an affidavit dated 21.3.2012 (at page 172 of the paper
book) has been filed, wherein it has been stated that various e-mails dated
26.7.2010, 27.7.2010, 29.7.2010, 2.8.2010 and 10.8.2010 were exchanged
between the petitioner company and the respondent company for supply of
CP, where it was specifically mentioned that the price of the drug was @
%12,500/- per kg. vide e-mail dated 11.8.2010, which was much subsequent
to the Purchase Order dated 10.7.2010 for supply of 3000 Kgs. of CT, for
which the supplies had been made by the petitioner company by 29.7.2010.
Various e-mails have also been extracted. He,thus, submits that it is a clear
cut case of admitted liability and since the respondent company has failed to

discharge the obligation, the defence raised is a malafide one, much less an
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after-thought and, therefore, the second rule is applicable and the judgment

cited supra would be applicable and the company petition be ordered to be

admitted.

Mr.Atul V.Sood, learned counsel appearing on behalf of the

respondent company submits that the defence raised in the present petition

is a bonafide as it is a case of set-off, inasmuch as that the respondent

company vide e-mail dated 17.8.2010 issued a Purchase Order dated

16.8.2010 of 6 MT of CP @ 12,250/- per Kg., which was in pursuance to

various correspondences exchanged between the parties starting from Page

226 of the paper book, the details of which are given herein under:-

1)  On 27.7.2010,

the petitioner sent an e-mail to the

respondent company regarding the basic rate of CP at the rate

of 12750/- per Kg.+ED 10.30%+CST 2% against form 'C'

and delivery as per schedule and the payment to be made in 60

days;

2)  Vide e-mail dated 27.7.2010, the petitioner company

stated that it would not be possible for them to offer less than

given quote. For the sake of brevity, contents of the letter dated

27.7.2010 and again letter date 27.7.2010 are reproduced herein

below:-

"Aarti Chauhan

From:
To:

Cc:
Sent:

Subject:
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“Renuka’”<renuka@heterodrugs.com.>

“Chetan Gulati”<chetan.gulati@neclife.com>;

“Aarti Chauhan”<aarti.chauhan@neclife.com>;

“Sandeep Chawan’<sandeep@heterodrugs.com>

“Amit Ujagare”<amit@heterodrugs.com>
Tuesday, July 27, 2010 7:06 PM
Re: inquiry
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To: ‘Aarti chauhan'; sandeep@ heterodrugs.com
Cc: 'Chetan Gulati': amit@heterodrugs.com
Sent: Monday, July 26, 2010 4:00 PM

Subject:  RE: inquiry

Dear Aarti,

Thanks for our inquiry. Please find our offer as follows,
Cefexime-3000 Kgs

Basic Rate @ Rs.9750/- Kg+ED 10.30%+CST 2%

against form "C'

Delivery: As per schedule

Cefpodoxime-3000 Kgs

Basic Rate @ Rs.12750/- Kg+ED 10.30%+CST 2%

against form "C'

Delivery: As per schedule

Payment: 60 days

The order to be put in the name of M/s. Hetero Drugs
Ltd., Vizag

Officer valid till 7 days

Please confirm

Regards”

"Chetan Gulati

From: “Renuka”<renuka@heterodrugs.com.>

To: “Chetan Gulati”<chetan.gulati@neclife.com>;

“Aarti Chauhan ’<aarti.chauhan@neclife.com>;

“Sandeep Chawan”<sandeep@heterodrugs.com>

Cc: “Amit Ujagare ”<amit@heterodrugs.com>

Sent: Tuesday, July 27, 2010 7:06 PM

Subject:  Re: inquiry

Dear Mr.Chetan,

As per my discussion with Mr.Sandeep, please note that
it won't be possible for us to offer less than given quote.
Pls.confirm

Regards,

Renuka Bhintade

Hetero Drugs Ltd.”
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3)

Vide e-mail dated 30.7.2010, the petitioner company had

offered CP @ Rs.9700/- per Kg. & Cefpodoxime @
Rs.12,500/- per Kg. The e-mail reads thus:-

4)

"Chetan Gulati

From: “Renuka”<renuka@heterodrugs.com.>

To: “Chetan Gulati”<chetan.gulati@neclife.com>; “Aarti

Chauhan”<aarti.chauhan@neclife.com>;

“Sandeep Chawan ”<sandeep@heterodrugs.com>
Sent: Friday, July 30, 2010 6:01 PM
Subject:  RE: inquiry

Dear Chetanji,

As informed to you over telecom, we can offer Cefexime
@ Rs.9700/- Kg ++ & cefpodoxime @ Rs.12500/-
Kg++.

Please confirm on the same.

Regards,

Renuka”

Vide e-mail dated 11.8.2010, the petitioner company

expressed inability to supply of material in one go owing to the

severe shortage of BF3 gas. For the sake of brevity, contents of

the letter dated 11.8.2010 read thus:-

"Chetan Gulati

From: “sandeep” <sandeep@heterodrugs.com>
To: “Chetan Gulati”<chetan.gulati@neclife.com>

Cc: “Ms.Renuka”’<renuka@heterodrugs.com.>
Sent: Wednesday, August 11, 2010 9:59 AM

Subject:  Re: inquiry

Dear Mr.Chetan Gulati,

Due to severe shortage of BF3 gas, we are paying extra
rate for supply to keep the production on. We can accept
the rate of Rs.12,500/- only for 3 MT. One MT August,
One MT September & One MT October.

Please confirm,

Regards

Sandeep Chawan™
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It is in these circumstances, the Purchase Order dated
18.8.2010, ibid, was placed. For the sake of brevity, contents of
the Purchase Order dated 18.8.2010 read thus:-

"Chetan Gulati

From: “Chetan Gulati”<chetan.gulati@neclife.com>
To “sandeep ”<sandeep@heterodrugs.com>
Cc: “Aarti chauhan ”arti.chauhan@neclife.com>; <

renuka@heterodrugs.com.>
Sent: Wednesday, August 18, 2010 12:28 PM
Subject:  Re: P.O.
Ref: NLL/R.M./U02/131/2010-11
Date: 17.08.2010
M/s HETERO DRUGS LIMITED
#501-504, 5" FLOOR VYOM ARCADE,
TEJPAL SCHEME ROAD NO.5,
VILE PARLE (EAST), MUMBAI 400 057
PHONE-022-66442000
FAX-022-26849344
MOBILE-09820053601
KIND ATTAN-Mr.SANDEEP CHAWAN
Subject:  Purchase Order

Dear Sir,

This has reference to your quotation No.NIL dated
31.07.2010 and subsequent discussion we had with you
on dated 17.08.2010 over phone. We hereby confirm our

purchase order as follows:-

Sr.NO MATERIAL Q1Y UNIT RATE

CEFPODOXIME PROXETIL, USP 6000 KGS
1. SELF LIFE SHOULD BE MIN.3 YEARS.

2. DATE OF MANUFACTURING SHOLD
NOT BE MORE THAN ONE MONTH OLD.

3. MINIMUM ASSAY SHOULD NOT BE
LESS THAN OUR IN HOUSE SPECS.

4. ALL MATERIAL IS REQUIRED IN
1 MICRONISED 12500

TOTAL
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PAYMENT TERMS & CONDITIONS:

Price Basis : FOR Our Works

Packing & Forwarding o Nil

Insurance : To be arrange by you

Excise @ 10.30% Extra

Sales Tax ;@ 2% Extra against
form “C”

Delivery : Before 30.9.2010

Payment Terms 2 60 Days Credit

PRICE ESCALATION

The price mentioned in the order is fixed and firm for all

the purposes and no escalation whatsoever will be

allowed till the execution of this order.

JURISDICTION

It may be noted that any disputes arising out of this

order shall fall under the jurisdiction of Chandigarh

judicial courts. You are requested to dispatch the

material a the earliest at our plant as following address:
M/S NECTAR LIFESCIENCES LTD., UNIT-II
VILLAGE SAIDPURA, BARWALA ROAD
DERABASSI, DISTT.MOHALI (PUNJAB)

Billing must be done at above-mentioned address, our

excise details is as follows:

ECC NO. : AABCS 6468 GXM 002
C.S.T.NO. : 63862610 DT.09.10.95
VAT TIN NO. ; 03291020770 Dated 13.01.05

Please acknowledge the receipt thereof as token of
acceptance.

Thanks/Regards,

For Nectar Life sciences Ltd.

(Authorized Signatory)

We hereby accept the order as per terms & conditions
mentioned above.

(Authorized Signatory)

(Please sign with official seal and sent back by return
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Jax)

Thanks & Regards

Chetan Gulati

(Sr.Manager Purchase)
Nectar Lifesciences Limited

Corporate Olffice: SCO 38-39,

Sector 9-D, Madhya Marg,

Chandigarh 160 009 INDIA

Mobile Tel# : +91 93562 87000

Tel# (Direct) : +91-172-3047720/5033535
Tel# (Board) : +91-172-3047777

Fax# : +91-172-3047755

URL : www.neclife.com

E-Mail : chetan.gulati@neclife.com”™

Vide e-mail dated 18.8.2010, the petitioner company had

assured to give the details delivery schedule, but the company

showed its ability to supply maximum 1 MT, though the

respondent company needed minimum 2 MT per month and

ultimately vide e-mail dated 30.8.2010, the petitioner company

despatched the schedule for September. The contents of letters

dated 18.8.2010 and 30.8.2010, ibid, read thus:-

Letter dated 18.8.2010

From: “Renuka”<renuka@heterodrugs.com.>

To: “Chetan Gulati”<chetan.gulati@neclife.com>

“sandeep”’ <sandeep@heterodrugs.com>

CC: “Aarti Chauhan ”<aarti.chauhan@neclife.com>
Sent: Wednesday, August 18, 2010 5:49 PM
Subject:  RE: P.O.

Dear Mr.Chetan,

We shall get back to you with details delivery schedule
for the same. Please note that as informed earlier, we

can supply maximum 1 MT/ month for the same.
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Regards,

Renuka”

Letter dated 30.8.2010
"Aarti Chauhan

From:  “Renuka’<renuka@heterodrugs.com.>

To: “Aarti chauhan ”<aarti.chauhan@neclife.com>;

“Chetan Gulati”’<chetan.gulati@neclife.com>;

Cc: “Sandeep Chawan’<sandeep@heterodrugs.com>;
“CEO Nectar ’<dinesh.dua@neclife.com>
Sent: Monday, August 30, 2010 11:11 AM

Subject:  RE: 6 MT Cefpodoxime Proxetil

Dear Aarti,

Please note dispatch schedule for September as follows,
300 Kgs by September 1" week

300 kgs by September 3" week

We shall get back to you with balance schedule by
September 1° week & will try to allocate maximum
quantity as possible.

Regards,

Renuka”

He further submits that the aforementioned correspondences
leave no manner of doubt of concluded contract and since the petitioner
company did not supply the agreed material, the respondent company
suffered losses and for that, it had purchased the material from other source
at a higher price and for that, a civil suit claiming recovery/damages of
%3.30 crores has been filed by forfeiting the amount of ¥3.30 crores and,
therefore, the liability is disputed and cannot be adjudicated in a summary
manner.

He further submits that as per the reply dated 22.10.2010
submitted in response to the legal notice dated 28.9.2010, the petitioner

company, for the first time, raised the dispute of not conveying its
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acceptance. In fact, they volte-faced from the previous stand as noticed

above and in this regard, he has drawn the attention of this Court to the

contents of the reply dated 22.10.2010 and urges this Court for dismissal of

the petition.

In support of his contentions, he has relied upon the following

judgments to contend that in a winding up petition, set-off is permissible, in

essence, it is permissible under law and it would not invite the Company

Court to pass an order of winding up of the company:-

1) Martin & Harris Pvt.Ltd. Versus Organon (India)

Pvt.Ltd., [2014] 187 CompCas272 (Cal);

2) Kuoni Travel (India) Private Limited Versus
Tecumseh Products India Private Limited, [2016] 194
CompCasl64 (AP);

3) J.N.Roy Chowdhury (Traders) P.L.td. Versus Jainti

Enterprises, [1987] 61 CompCas504 (Cal); and

4) Garware Capital Markets I.td. Versus Jaiswal

Granites Ltd., [1998] 93 CompCas215 (AP);

For the sake of brevity, Para 21 of judgment No.1, Paras 9 and

13 of judgment No.2 and Paras 26 and 32 of judgment No.3 are reproduced

herein below:-
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Para No.21 of Judgment No.1

"It is undisputed that the transaction between the parties
continued for several years. The agreement, provides the
deposit of money in the bank account after deduction of the
commission, taxes and other expenses. It is not an allegation of
the petitioning-creditor that the Company has violated any of
the terms and conditions embedded in the agreements. The

termination came because of the change in the policy and it
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cannot be said at this stage that the remedy of the Company is
not available in seeking the damages for illegal and wrongful
termination. The Company has approached the Bombay High
Court by filing the civil suit for recovery of money on account
of damages though there has been some admission on the part
of the Company for such an amount payable to the petitioner
but the same has been adjusted against the claim made in the
said suit. The adjustment of an amount when the claim made is
much more, is not impermissible under the law. It does not
invite the Company Court to pass an order for winding up of
the Company as the liability is admitted. The Andhra Pradesh
High Court in case of Smt.Vijayalakshmi v. Hari Hara Ginning
& Pressing reported in MANU/AP/0394/1999: (1999) 96
Company Cases 723 held:
"Thus, even if a part of the liability is admitted, that itself
will not constitute an admitted amount due which a
company is unable to pay nor can it be inferred that the
company's liabilities are more than its assets and the
Company is not able to discharge its liability or it
requires the protection of the debtors by admitting the
company petition for liquidation. Thus, we find no
ground to interfere with the order of the learned single
Judge in order to come to a conclusion that the summary
proceedings under section 433 be initiated to admit the
petition for winding up.”
Paras 9 and 13 of Judgment No.2:
"9.  As noted hereinbefore, as far back as 22.4.2015, i.e.,
almost one year before the filing of this winding up petition,

the respondent has raised a serious issue on the alleged failure
of the petitioner to secure visa for its Managing Director. The
petitioner has not even responded to the said letter for more
than four months before it has denied any failure or liability on
its part. Be that as it may, as the respondent has raised the
dispute much before the contemplation of the Company
Petition, it cannot be said that the denial of debt by it is not
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bona fide and the same is intended to evade the legally payable
debt.

13. Following the legal position which emerged from the
above-mentioned judgments, I am of the opinion that the claim
for set-off or adjustment is made by the respondent towards the
alleged damages against the amount payable by it, for the
limited purpose of adjudicating the winding up petition, this
Court cannot treat such a claim for set-off or adjustment as
lacking bonafides whether the respondent is really entitled to
such set-off or adjustment needs to be adjudicated by the
competent Court of law. For the present purpose, it will suffice,
if this court is satisfied that the set-off or adjustment claimed
by the respondent is not an after-thought and that it has been
consistent in its stand in this regard much before the filing of

the winding up petition.”

Paras 26 and 32 of Judgment No.3:

"26. In our opinion, these are disputes which cannot be
resolved on affidavits but in a regular action. On a
consideration of all the facts and circumstances of the case, it
cannot be said that the defence sought to be raised by the
appellant in the instant case is frivolous or mala fide. In
substance, the defence of the company appears to be that the
said amount of Rs.24,000 was not crystallised into a debt
giving rise to an indebtedness of the company and further by
reason of the respondent's stopping to place any further order
or for closure of business without any notice in terms of the
agreement, the appellant had suffered loss and damages. By
reason of such breach, there was a prima facie case for the
appellant's counter-claim. Therefore, in our opinion, it cannot
be said that a such a claim is frivolous or made with an
intention to defeat the claim of the respondent or without any
merit. The respective cases as made out by the parties require
thorough investigation which is only possible in a regular

action.
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32.  In our opinion, the questions sought to be raised in the
instant case are questions which, if established, may constitute
a valid case for the company. Whether the company will
succeed in establishing its case or not will naturally depend on
the result of the suit. We are fully convinced that the
petitioning-creditor's debt has been disputed bona fide and
there is a prima facie case for the appellant's counter-claim. In
view of such claims and cross-claims by the parties, we are of
the opinion that the learned judge was not right in admitting
the petition for winding up and in giving directions for

advertisement.”

I have heard the learned counsel for the parties and appraised
the paper book and am of the view that the present case does not fall within
the parameters of admitted liability enabling the Court to pass the winding
up order, much less admit the petition as the defence raised by the
respondent company is bonafide and not malafide. The reproduction of the
e-mails, ibid, leaves no manner of doubt that the respondent company had
placed the Purchase Order vis-a-vis CP 6 MT at the rate of I12,250/-, Kg.
whereas the petitioner company had offered the rate at the rate of ¥12,750/-
and ultimately agreed for ¥12,250/- Kg., but the schedule of payment was
deferred month-wise owing to the shortage of BF3 gas, in essence, they
have agreed to supply 1 MT spanning over six months. The affidavit filed in
pursuance to the order of this Court in view of the correspondences is not
correct and rather the aforementioned correspondences leave this Court to
an irresistible conclusion that there was a concluded contract for supply of
CP. There is no dispute that prior to the placing of the Purchase Order dated
18.8.2010, the respondent company had placed the Purchase Order with
regard to CT and had been supplied the material worth ¥3,20,64,210/-, but

wves oowing to the non-supply of CP, the company had purchased the material
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from other source at a higher price, for which the civil suit is pending and
the same shall be proved in those proceedings and the petitioner company
shall have a right to rebut the same.

In my view, at this stage, the petitioner company cannot be
permitted to continue, much less seek winding up order of admission. In
view of the ratio decidendi culled out in the judgment (supra), there is no
dispute that the respondent company can always set up a plea of set-off and
adjustment. The present case is of a case of such kind where the respondent
company at the initial stage, vide legal notice dated 31.10.2011 (Annexure
P-13), as per Para 16, had adjusted/forfeited the amount to be paid to the
petitioner company. The petitioner company did not disclose the factum of
filing of the suit as the present company petition was filed on 22.2.2012 and
notice was issued on 17.7.2013, whereas the suit had been filed on
19.12.2011. Copy of the suit has already been annexed as Annexure R-1.

There is another aspect of the matter. After supplying the
schedule as per the letter dated 30.10.2010 (supra), the petitioner company
deviated from the agreed rate and sought amendment in the rate of
%13,000/- per kg. vide letter dated 30.10.2010. For the sake of brevity, the
contents of letter, aforementioned, read thus:-

“Chetan Gulati

From: “sandeep ”<sandeep@ heterodrugs.com>
To: “Chetan Gulati”<chetan.gulati@neclife.com>
Cc:  “dinesh.dua@neclife.com>; “Ms.Renuka”<renuka@heterodrugs.com>
Sent: Monday, August 30, 2010 3:33 PM

Subject: 6 MT Cefpodoxime Proxetil
Dear Mr.Chetan Gulati,
Re: Your order of 6 MT Cefpodoxime Proxetil at
Rs.12,500/- per Kg
RAMESH KUMAR We are taking allocation of 1 MT quantity from the
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plant. Presently there is acute shortage of Boron
Trifluoride Gas. We have discussed with M/S. Navin
Fluorine, they have informed that situation of supply will
not improve till April, 2011.

We have explored the possibility of importing gas but
which is going on double the price at which we are
getting existing supply by which cost of Proxetil will
touch around Rs.14,000/- per kg. For these supplies we
have given higher price than the existing one & we have
paid advance to them for the supplies so that the supply
should come regularly.

We request you to give us amendment in the rate of
Rs.13,000/- per kg looking into A/c all these parameters.
1 MT we are despatching at Rs.12,500/- only. For
balance quantity only we are asking for the amendment.
Regards

Sandeep Chawan”.

Thus, there is no force in the plea of Mr.Chhibbar that there
was a concluded contract for supply of 6000 MT of CP at the rate of
%12,500/- per Kg. Had the aforementioned correspondences not been there,
much less schedule of payment had not been submitted by the petitioner
company, the defence of the respondent company would have been malafide
and there would have been some force in the contention, but owing to the
facts and circumstances narrated above, position is otherwise. Thus, the

instant case falls within the parameters laid down in M/s. Madhusudan

Gordhandas's case (supra), a landmark judgment rendered by the Hon'ble

Supreme Court, holding that where the defence raised is bonafide, remedy
for the creditor is not to seek the vindication of his grievance through
winding up petition, but elsewhere. Since, it is a matter of record that the

suit is pending and the next date fixed in the suit was 10.3.2016 for

RAMESH KUMAR
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the evidence of the respondent company-plaintiff before the trial Court, both
the parties shall be at liberty to prove their case in accordance with law by
leading direct and cogent evidence, vis-a-vis concluded contract or not, but
the present case seeking winding up is not based upon the admitted liability
and, therefore, is not maintainable and any observations regarding
concluded contract are only for the purpose of adjudication of company
petition. In other words, petitioner company-defendant shall independently
take up defence of alleged contract and trial Court shall decide the
controversy influenced with regard of aforementioned findings.

Keeping in view of the aforementioned facts and
circumstances, there is no merit in the petition. The same is dismissed

leaving the petitioner company to take remedy in accordance with law.

March 18", 2016 (AMIT RAWAL)
ramesh JUDGE

RAMESH KUMAR
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