
HON'BLE SRI JUSTICE G. SHYAM PRASAD  

CIVIL REVISION PETITION No.4744 OF 2016 

ORDER:  

 

1. This Civil Revision Petition is a rising  out of the order, da ted  

11.08.2016, in Interloc utory App lic a tion No.712 of 2016 in Orig ina l Suit 

No.1 of 2007 on the file of the Spec ia l Judge for tria l of c ases under 

Sc heduled  Castes and  Sc heduled  Tribes (Prevention of Atroc ities) 

Ac t-c um-Add itiona l Distric t and  Sessions Judge, Vizianagaram (For 

short, ‘ the tria l Court’ ) .  

 

2. The revision petitioner herein is the petitioner in Interloc utory 

App lic a tion and  p la intiff in the Suit before the tria l Court. She filed  

the suit aga inst the respondents herein for spec ific  performanc e of 

agreement of sa le, da ted  16.10.2004; she filed  the instant 

app lic a tion therein, under Order VI Rule 17 of C.P.C. read  with Rule 

28 of Civil Rules of Prac tic e, for amendment of the p la int. 

 

3. The app lic a tion was d ismissed  by the tria l Court ma inly on 

three grounds; firstly, tha t the suit was filed  in the year 2007 and  the 

app lic a tion for amendment of the p la int was filed  in the year 2016 

and , henc e, it is bela ted ; sec ond ly, the c la im of the petitioner for 

pa rtition of anc estra l p roperty is not ma inta inab le as the c o-sharers 

i.e., respondents 2 to 12 a re not the signa tories of the agreement of 

sa le; third ly, tha t the p roposed  amendment sought by the petitioner 

is a fter c ommenc ement of tria l, whic h is not permissib le in view of 

amendment to C.P.C. in the year 2002.  
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4. Being aggrieved  by the impugned  order, from d ismissing  the 

app lic a tion for amendment of the p la int, the revision petitioner has 

p referred  this Revision.  

 

5. The points tha t a rise for c onsidera tion in this matter a re: 

 

1. Whether the revision petitioner-p la intiff is entitled  to 

seek for amendment of the p la int?  

2. Whether the order passed  by the tria l Court suffers 

with any illega lity or perversity? 

 

6. The b rief fac ts of the petition a re tha t the revision petitioner is 

the p la intiff who has filed  a  suit in O.S. No.1 of 2007 on the file of the 

Court of Princ ipa l Distric t Judge, Vizianagaram. The spec ific  

performanc e of agreement of sa le was da ted  16.10.2004.  She 

sought for an a lterna te relief of refund  of amount in respec t of 

p la int sc hedule p roperty a long with the ma in relief in the suit.  The 

tria l was c ommenc ed  in the suit.  The c ontention of the revision 

petitioner is tha t the sub jec t matter of the suit is a  joint family 

p roperty.  The respondents 2 to 12 a re the c o-sharers of the joint 

family p roperty.  Respondents 13 to 15 herein a re the lega l heirs of 

some of the defendants, who d ied  during  pendenc y of the 

p roc eed ings, before the tria l Court. Therefore, the revision petitioner 

sought for pa rtition of the sc hedule p roperty among the c o-sharers 

and  for separa te possession of her share.  She sought for pa rtition to 

avoid  multip lic ity of p roc eed ings and  therefore, she has imp leaded  

the respondents 2 to 15 as the c o-sharers of the sc hedule p roperty 

though they have not exec uted  the agreement of sa le. The tria l 

Court, on c onsidera tion of the c ontentions ra ised  by the 
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respondents in the app lic a tion tha t the suit is of the year 2007 and  

the petitioner has imp leaded  the a lleged  c o-sharers as pa rties 

though they d id  not exec ute the agreement of sa le, amendment 

sought for by the petitioner is a fter c ommenc ement of the tria l, held  

tha t in view of the amendment to C.P.C. in 2002, the petitioner is 

not entitled  to seek for amendment of the p la int, a fter 

c ommenc ement of the tria l and  a fter framing of the issues, relying  

on the dec isions of the Apex Court in A. Abdul Rashid Khan (dead) 

and others Vs.  P.A.K.A. Shahul Hamid and others1, P.C. Varghese 

Vs. Devaki Amma Balambika Devi and others2 and  Vidyabai and 

others Vs. Padmalatha and another3 d ismissed  the app lic a tion for 

amendment of the p la int. 

 

7. In the instant c ase, the c o-sharers b rought on rec ord  as 

defendants 2 to 15 a re not the parties to the agreement of sa le.  

The relief sought is for amendment of the p la int in a  suit filed  for 

spec ific  performanc e of agreement of sa le and  partition of the 

sc hedule p roperty.  This is not a  c ase where the purc haser of the 

p roperty is seeking for pa rtition of the sc hedule p roperty. The 

petitioner-p la intiff is seeking  for pa rtition among the c o-sharers 

c la iming tha t it is joint family p roperty.  

 

8. A perusa l of the impugned  order would  revea l tha t the 

app lic a tion for amendment is not ma inta inab le a fter 

c ommenc ement of the tria l in a  suit. Admitted ly, the suit was filed  in 

the year 2007 and  the instant app lic a tion for amendment of the 

                                                 
1 MANU/ SC/ 2734/ 2000 
2 MANU/ SC/ 1085/ 2005  
3 (Civil Appea l No.7251/ 2008, d t.12.12.2008) 
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p la int was filed  in the year 2016, by whic h time the tria l of the suit 

has a lready c ommenc ed. Henc e, a t this stage, seeking 

amendment of the p la int does not appear to be p robab le and  just.  

It is pertinent to note tha t defendants 2 to 15 a re not the pa rties to 

the agreement of sa le exec uted  by the revision petitioner in favour 

of 1st respondent. They were b rought on rec ord  as subsequent 

defendants in the suit without seeking for any amendment. At this 

bela ted  stage it is not appropria te to c onsider the amendment of 

the p la int seeking the relief of pa rtition of p la int sc hedule p roperty.  

 

9. It is a lso appropria te to c onsider tha t the petitioner has sought 

for spec ific  performanc e of agreement of sa le and  in a lterna te 

refund  of the ea rnest money. Unless the suit for spec ific  

performanc e of agreement of sa le is dec reed , pa rtition of the 

p roperty among the c o-sharers would  not a rise a t a ll.  

 

10. Unless the petitioner is definite about her share in the 

p roperty, and  unless she had  absolute rights over the p roperty, she 

c annot sell the p roperty.  Even if it is p resumed tha t she had  a  share 

in the joint family p roperty, she c annot sell the same unless she 

knows the extent of share she had  in tha t p roperty. The petitioner 

without knowing the extent of her share in the joint family p roperty 

c annot c la im any right over the sa id  p roperty.  If the petitioner sells 

her und ivided  share in the p roperty and , subsequently, sought for 

pa rtition and  a llotment of her share, it may some times leads to 

multip lic ity of the p roc eed ings. The rights of the petitioner would  not 

ma ture unless she knows entitlement of her und ivided  share and  the 

extent of sha re, if any. Even if pa rtition is effec ted , unless she is put in 
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possession of her share of the p roperty, she c annot c la im rights over 

tha t p roperty.  

 

11. In Abdul Rashid1, the Apex Court held  as follows in Para  16: 

“ 16.  So fa r the other pa rt of the High Court's order by 

whic h it dec reed  the a lterna tive relief of Respondent No.1 

for pa rtition of the suit p roperty in six equa l sha re by metes 

and  bounds and  delivering  separa te possession over these 

suc h shares, on the fac e of it is erroneous and  c annot be 

susta ined , in a  suit for spec ific  performanc e. The vendee on 

the da te of filing this suit has yet not bec ome the owner of 

this p roperty, as he merely seeks right in the sa id  p roperty 

though the dec ree of spec ific  performanc e. When the sa le 

deed  itself has yet to be exec uted , whose right in the 

p roperty has yet not matured , how c an he c la im partition 

and  possession over it? Even a fter dec ree is passed , his right 

will only ma ture when he deposit the ba lanc e c onsidera tion 

and  the sa le deed  is ac tua lly exec uted . This apart how 

c ould  be any pa rtition in the p roperty, without other c o-

sharer jo ining , who a re not pa rt of the d isputed  agreement. 

No issue is framed  between them. No evidenc e led . Henc e, 

we find  tha t the High Court was not right in dec reeing this 

a lterna tive p rayer of pa rtition in this suit.”  

 

12. In Abdul Rashid1, the Apex Court held  tha t a  dec ree for 

pa rtition c annot be granted  in a  suit for spec ific  performanc e of 

agreement of sa le where the c o-sharers a re not the pa rties to the 

agreement of sa le. In the light of the dec ision referred  supra , the 

petitioner is not entitled  to seek amendment of the p la int.   

 

13. In P.C. Varghese2, the Apex Court held  as follows in Para  36: 

  
“ 36.  Before pa rting  with this c ase, however, we may 

observe tha t the manner in whic h the dec ree has been 

passed  by the lea rned  Tria l Court is open to question 
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inasmuc h as a  relief in terms of Sec tion 22 of the Spec ific  

Relief Ac t being  inc identa l or anc illa ry; to the ma in relief of 

spec ific  performanc e of c ontrac t and , furthermore, being in 

add ition thereto, ord ina rily, a  p roc eed ing for g rant of a  fina l 

dec ree for pa rtition should  be initia ted  a fter the sa le deed  in 

terms of the dec ree for spec ific  performanc e of c ontrac t is 

exec uted  and  reg istered  and  not vic e-versa . ……………….”   

 
 

 

14. Learned  c ounsel for the petitioner vehemently c ontended  

tha t in terms of Sec tion 22 of the Spec ific  Relief Ac t, 1963 (for short, 

‘ the Ac t’ ), the revision petitioner c annot seek the relief of pa rtition 

but, in the light of the above dec ision, the relief in terms of Sec tion 

22 of the Ac t is independent or anc illa ry to the ma in relief of 

spec ific  performanc e of c ontrac t. It was c lea rly held  tha t a  

p roc eed ing for g rant of a  fina l dec ree for pa rtition should  be 

initia ted  a fter the sa le deed  in terms of the dec ree of spec ific  

performanc e of c ontrac t is exec uted  and  reg istered  and  not vic e-

versa . The tria l Court had  p roperly relied  upon the dec isions referred  

to by the respondents and  rightly d ismissed  the app lic a tion for 

amendment of p la int on the ground  tha t the suit for spec ific  

performanc e of c ontrac t is the ma in relief and  the relief of pa rtition 

is an independent or anc illa ry relief.  Unless a  dec ree for spec ific  

performanc e is passed , the question of pa rtition does not a rise.  

 

15. In Vidyabai3, the Apex Court referred  to its ea rlier dec ision in 

Salem Advoc ates Bar Assoc iation Vs. Union of India4, wherein it was 

held  as follows in Para  43: 

 
43.  Under the p roviso no app lic a tion for amendment sha ll 

be a llowed  a fter the tria l has c ommenc ed , unless in sp ite of 

                                                 
4 2005 (6) SCC 344 
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due d iligenc e, the matter c ould  not be ra ised  before the 

c ommenc ement of tria l. It is submitted , tha t a fter the tria l of 

the c ase has c ommenc ed , no app lic a tion of p lead ing sha ll 

be a llowed  unless the above requirement is sa tisfied . The 

amended  Order 6 Rule 17 was due to the rec ommendation 

of the Law Commission sinc e Order (sic  Rule) 17, as it existed  

p rior to the amendment, was invoked  by pa rties interested  in 

delaying the tria l. Tha t to shorten the litiga tion and  speed  up  

d isposa l of suits, amendment was made by the amend ing 

Ac t, 1999, deleting  Rule 17 from the Code. This evoked  muc h 

c ontroversy/ hesita tion a ll over the c ountry and  a lso lead ing 

to boyc ott of c ourts and , therefore, by the Civil Proc edure 

Code (Amendment) Ac t, 2002, p rovision has been restored  

by rec ognising the power of the c ourt to grant amendment, 

however, with c erta in limita tion whic h is c onta ined  in the 

new p roviso added  to the rule. The deta ils furnished  below 

will go to show as to how the fac ts of the p resent c ase show 

tha t the matters whic h a re sought to be ra ised  by way of 

amendment by the appellants were well w ithin their 

knowledge on their c ourt c ase, and  manifests the absenc e 

of due d iligenc e on the pa rt of the appellants d isentitling 

them to relief." 

 

 

16. The tria l Court has rightly p lac ed  relianc e on the dec isions 

c ited  by the respondents and  d ismissed  the app lic a tion for 

amendment of the p la int, keep ing a lso in mind  the amendment of 

C.P.C. in 2002. In the instant c ase, the petitioner has not b rought on 

rec ord  any sa tisfac tory reasons for not moving the Court for 

amendment of the p la int, p rior to c ommenc ement of tria l. Henc e,             

I do not see any va lid  ground  to defer with the order passed  by the 

tria l Court.  

 

17. In view of my foregoing  d isc ussion, the Civil Revision Petition 

fa ils and  is, ac c ord ing ly, d ismissed .  
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18. As a  sequel, misc ellaneous petitions, if any, pend ing , sha ll 

stand  d ismissed  as infruc tuous.  No order as to c osts.  

  

                                                                           

________________________ 

                                                                            G. SHYAM PRASAD, J 

Date: 20.12.2016. 
Dsh 
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