
HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

SECOND APPEAL No.267 of 2016 

 

JUDGMENT 

 

 

 The defendant in O.S.No.26 of 2011 on the file of the Junior Civil 

Judge, Guntaka l and  appellant in A.S.No.44 of 2014 on the file of the VI 

Add itiona l Distric t Judge, Anantapur, p referred  this Sec ond  Appea l under 

Sec tion 100 of CPC, c ha lleng ing c onc urrent find ings rec orded  by the tria l 

c ourt as well as the appella te c ourt while passing a  dec ree for rec overy 

of amount due under the p romissory note. 

 

For the sake of c onvenienc e, the parties hereina fter referred  as 

a rrayed  before the tria l c ourt. 

 

The p la intiff filed  the suit for rec overy of a  sum of Rs.99,200/ - basing  

on the p romissory note exec uted  by the defendant on 12-01-2010 for 

Rs.80,000/ - agreeing to repay the same together with interest a t 24% per 

annum either to the p la intiff or to his order as and  when demand .  In sp ite 

of repea ted  demands by the p la intiff inc lud ing issuanc e of reg istered  

notic e, the defendant d id  not d isc harge the deb t.  Henc e, the suit. 

 

The defendant filed  written sta tement denying materia l a llega tions 

inter a lia  c ontend ing tha t he neither borrowed  any amount from the 

p la intiff nor exec uted  p romissory note in favour of the p la intiff and  the 

p romissory note is a  forged  doc ument.  He further c ontended  tha t he 

a longwith p la intiff and  others sta rted  Software p rojec t and  deposited  

Rs.5,00,000/ - with the p la intiff and  they have settled  their terms and  the 

entire amount has been rec eived  by the p la intiff and  the p la intiff 

ob ta ined  signa ture of the defendant on the reverse of non-jud ic ia l stamp.  
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The p la intiff with fraudulent intention filed  the suit for wrongful ga in and  

the signa ture on the revenue stamp does not belong to the defendant 

and  it is a  forged  signa ture.  Thus, the p romissory note is not enforc eab le 

and  on the strength of suc h p romissory note, the c ourt c annot pass a  

dec ree. 

 

Basing on the above p lead ings, the tria l c ourt framed  two issues.  

On 21-07-2014, the tria l c ourt framed  two add itiona l issues. 

 

During  tria l, on beha lf of the p la intiff, PWs.1 and  2 were examined  

and  Exs.A-1 to A-3 were marked .  On beha lf of the defendant, DWs.1 and  

2 were examined  and  Ex.B-1 was marked . 

 

Upon hearing  the a rgument of both the c ounsel, the tria l c ourt 

believed  exec ution of Ex.A-1-p romissory note while d isbelieving the 

op inion of handwriting  expert-DW.2, assigned  its own reasons and  

undertook an exerc ise under Sec tion 73 of the Ind ian Evidenc e Ac t, c ame 

to c onc lusion tha t the suit p romissory note was exec uted  by the 

defendant in favour of the p la intiff rec eiving  c onsidera tion of Rs.80,000/ - 

mentioned  therein and  passed  a  dec ree in favour of the p la intiff for 

rec overy of suit amount together with c osts and  subsequent interest. 

 

Aggrieved  by the dec ree and  judgment of the tria l c ourt, the 

defendant p referred  appea l before the VI Add itiona l Distric t Judge, 

Anantapur and  the lea rned  Distric t Judge d ismissed  the appea l 

c onfirming the dec ree passed  by the tria l c ourt.  

 

Aggrieved  by the c onc urrent find ings rec orded  by the tria l and  the 

appella te c ourts in passing dec ree in favour of the p la intiff, the p resent 
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Sec ond  Appea l is filed  ra ising  severa l c ontentions regard ing apprec ia tion 

of evidenc e of DW.2-Expert.  It is c ontended  tha t the reasons for 

d isbelieving the evidenc e of DW.2 by the tria l c ourt and  ac c ep ting  the 

same by the appella te c ourt show tha t the burden is a lways on the 

p la intiff to p rove exec ution of Ex.A-1-p romissory note but the tria l c ourt on 

erroneous apprec ia tion of evidenc e passed  a  dec ree p lac ing burden of 

p roof on the defendant about passing of c onsidera tion. 

 

The c ounsel for appellant formula ted  as many as six substantia l 

questions of law, however the following a re the only substantia l questions 

of law formula ted  by this Court.   

1. Whether exerc ise of power under Sec tion 73 of Ind ian 

Evidenc e Ac t by the tria l c ourt, desp ite expert op inion Ex.B1, is 

permissib le ? 

 

2. Whether initia l onus of p roof tha t the p romissory note 

Ex.A1 is not supported  by c onsidera tion is on p la intiff, if not, the 

dec ree is liab le to be set aside? 

 

SUBSTANTIAL QUESTION No.1:- 

As seen from the rec ord , the tria l c ourt d isbelieved  the evidenc e of 

DW.2-Government handwriting  expert and  undertook an exerc ise under 

Sec tion 73 of the Evidenc e Ac t to c ome to a  c onc lusion tha t Ex.A-1 was 

exec uted  by the defendant in favour of the p la intiff and  assigned  reasons 

for undertaking  suc h exerc ise, while referring  to Ex.B-1-op inion of the 

expert-DW.2.  The appella te c ourt a lso ac c ep ted  the reasoning rec orded  

by the tria l c ourt for not ac c ep ting  ora l evidenc e of DW.2 c oup led  with 

Ex.B-1.  Therefore, both the tria l c ourt and  appella te c ourt rec orded  

c onc urrent find ing  assigning reasons for not ac c ep ting  the evidenc e of 

DW.2 c oup led  with Ex.B-1-op inion of expert. 
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The c ore c ontest of the defendant is tha t the burden of p roof is on 

the p la intiff to p rove due exec ution of Ex.A-1 when he p leaded  tha t              

Ex.A-1- is a  forged  doc ument.  There is no d ispute regard ing  onus of p roof, 

in suc h c ase and  to substantia te the c ontentions of the p la intiff, the 

p la intiff himself was examined  as PW.1 besides examining one of the 

a ttestors as PW.2, who c onsistently testified  about exec ution of p romissory 

note and  passing of c onsidera tion under Ex.A-1.   

 

No doub t, as per settled  law, there a re d ifferent ways and  

means of p roving a  transac tion as held  by the Hon’b le Apex Court 

in the  dec ision reported  in State (Delhi Admn.)  Vs.  Pali Ram1, 

wherein in pa ra  23, it made the following observa tions:  

“ Just as in Eng lish Law, the Ind ian Evidenc e Ac t rec ognizes 

two d irec t methods of p roving the handwriting  of a  person: 

 

1) By an admission of the person who wrote it; and  

2) By the evidenc e of some witness who saw it written. 

These a re the best methods of p roof.  These apart, there a re 

three other modes of p roof by op inion.  They a re: 

 

i) By the evidenc e of a  handwriting  expert (Sec .45); 

ii) By the evidenc e of a  witness ac qua inted  with the 

handwriting  of the person who is sa id  to have written the writing  in 

question (Sec .47); and  

iii) Opinion formed by the Court on c omparison made 

by itself (Sec .73). 

All these three c ogna te modes of p roof involve a  p roc ess of 

c omparison.  In mode (i), the c omparison is made by the expert of 

the d isputed  writing  with the admitted  or p roved  writing  of the 

person who is sa id  to have written the questioned  doc ument.  In 

                                                 
1
 AIR 1979 S.C. page 14 
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(ii), the c omparison takes the form of a  belief whic h the witness 

enterta ins upon c omparing the writing in question, with an 

exemp la r formed  in his mind  from some p revious knowledge of 

repetitive observanc e of the handwriting  of the person c onc erned .  

In the c ase of (iii), the c omparison is made by the Court with the 

samp le writing  or exemp la r ob ta ined  by it from the person 

c onc erned” .  

 

 In the instant c ase on hand , the p la intiff adduc ed  d irec t 

evidenc e to p rove the suit transac tion. Whereas the defendant 

while denying exec ution of Ex.A.1, resorted  to p roc edure under 

Sec tion 45 of Evidenc e Ac t referring  questioned  signa tures and  

standard  signa tures of D.W.1 for op inion of expert-DW.2.   

  

DW.2-Sc ientific  Offic er, A.P.Forensic  Sc ienc e Labora tory, gave 

op inion under Ex.B-1, whic h runs as follows:- 

 “ The questioned  signa tures marked  as Q has been c a refully 

c ompared  with the standard  signa tures marked  S1 to S14.  The 

standards a re written freely and  show na tura l va ria tions among 

them. 

 The questioned  and  standards do not agree in the writing  

c harac teristic s.  The questioned  signa tures a re wrist movement, 

good  line qua lity, med ium speed , med ium skill, but the standard  

signa tures a re wrist to advanc e wrist, perfec t line qua lity, rap id  

speed , superior skill.  The deta iled  designs in the formation of letters 

a lso d iffer between questioned  and  standards.  The d istanc e 

between two horizonta l strokes a re more than the standards, 

exec ution of letter ‘ e’  d iffer between questioned  and  standards; 

‘ dd ’  d iffer between questioned  and  standards; exec ution of letter 

‘ y’  termina l pa rt is p rominent in questioned  but not in standards; 

the tota l exec ution of signa ture is d iffer between questioned  and  

standards. 

 There a re no fundamenta l simila rities between standards 

and  questioned .  The genera l simila rities a re due to limita tion.  The 
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d ifferenc es in the writing  c harac teristic s a re signific ant and  

suffic ient to form a  definite op inion. 

 Basing on the above observa tions, it is op ined  tha t; 

“ The person who wrote the red  enc losed  signa tures marked  S1 to 

S14 d id  not write the red  enc losed  signa ture marked  Q” . 

  

 Thus, the expert/ D.W.2 expressed  his op inion tha t the 

signa tures on Ex.A.1 were not written by defendant No.1. On the 

strength of op inion marked  as Ex.B.1, c ounsel for defendant 

c ontended  tha t op inion of an expert is suffic ient to d isp rove 

exec ution of Ex.A.1 and  to p rove tha t signa tures on Ex.A.1 of 

defendant a re forged .  No doub t, op inion of expert went aga inst 

c ase of p la intiff, but evidenc e of handwriting  expert is not a  

c onc lusive evidenc e and  before ac c ep ting  the same, c ourt must 

be guarded  with c aution and  it is not so easy to believe report of 

expert, unless he p roved  to be experienc ed  in the filed  of 

handwriting  c omparison. 

  

Counsel for p la intiff ma inly c ontended  tha t D.W.2 is not an 

expert in the field  of c omparison of handwriting  and  to issue op inion, 

bec ause he was not p roperly tra ined  and  not worked  in assoc ia tion 

with senior most experts and  d rawn the a ttention of this c ourt to 

evidenc e of D.W.2.  In examina tion-in-c hief itself, DW.2 admitted  

tha t he underwent tra ining in Lokanayak Jayaprakash Narayanan 

Na tiona l Institute of Criminology and  Forensic  Sc ienc es, Ministry of 

Home Affa irs, Rohini, New Delhi and  a lso Government Examiner of 

Question Doc uments, Ministry of Home Affa irs, Ramanthapur, 

Hyderabad  and  he d id  post-gradation in Physic s, and  d id  PGDCA.   
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Though DW.2 a lleged  tha t he underwent tra ining in Loknayak 

Jayaprakash Narayanan Na tiona l Institute of Criminology and  

Forensic  Sc ienc es, New Delhi and  Government Examiner of 

Questioned  Doc uments, Hyderabad , he d id  not p roduc e any p roof 

in support of it. If rea lly he underwent tra ining under the experts 

spec ia lized  institutions as spoken by him, there must be some 

doc umenta ry p roof in support of the same.  Unless he p roves tha t he 

was tra ined  in pa rtic ula r field , he c annot be c a lled  as an expert.   

 

No doub t, the word  ‘expert’  is not defined  anywhere in 

Evidenc e Ac t, but the term ‘expert’  has been defined  in Powell as 

follows: 

 “ An expert witness is one who has devoted  time and  study 

to a  spec ia l b ranc h of lea rning , and  thus is spec ia lly skilled  on the 

points on whic h he is asked  to sta te his op inion.  His evidenc e on 

suc h points is admissib le to enab le the tribuna l to a rrive a t a  

sa tisfac tory c onc lusion.”  

 

 Lawson defines ‘expert’  as follows: 

 “ A person who has spec ia l knowledge or skill in the 

pa rtic ula r c a lling  to whic h the inquiry rela tes.”  

 

 Stric kland  defines ‘expert’  as follows: 

 “ Persons p rofessiona lly ac qua inted  with the sc ienc e of p rac tic e.”  

  

In one of the judgments reported  in Oli a lias Abdul Kader2, this 

Court defined  ‘expert’  as follows: 

 “ An expert is one who has ac quired  spec ia l knowledge, skill 

or experienc e in any sc ienc e, a rt, trade or p rofession.  Suc h 

                                                 
2
 1976 L.W. (Cr.) page 38 
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knowledge may have been ac quired  by p rac tic e, observa tion, 

researc h or c a reful study.  But, it is the duty of the Judge to dec ide 

whether the skill of any person in the matte on whic h evidenc e of 

the Expert’ s op inion is offered  is suffic ient to entitle him to be 

c onsidered  as expert.  It is the duty of the Judge to dec ide the 

question of c ompetenc y of the witness.  An expert, in order to be 

c ompetent as a  witness, need  not have ac quired  his knowledge 

p rofessiona lly, it is suffic ient, so fa r as the admissib ility of the 

evidenc e goes, if he has made a  spec ia l study of the sub jec t or 

ac quired  experienc e therein.”  

 

 Therefore, from the definition of va rious renowned  authors like  

Powell, Lawson, Stric kland  and  definition of High Court in Oli a lias 

Abdul Kader’s c ase referred  supra , expert is a  person who ac quired  

spec ia l knowledge, skill or experienc e in any sc ienc e, a rt, trade or 

p rofession.   

  

In the instant c ase, as per the admissions made by D.W.2, he 

underwent tra ining in Loknayak Jayaprakash Narayanan Na tiona l 

Institute, New Delhi and  a lso underwent tra ining under Government 

Examiner of Questioned  Doc uments, Hyderabad , but d id  not 

p roduc e any evidenc e to p rove his experienc e and  undergoing 

tra ining in the field  of c omparison of handwriting  and  to g ive 

op inion.  Unless he p roves tha t he bec ame an expert by 

observa tion, working in the field , researc h as handwriting  expert, he 

c annot be termed as ‘ expert’ .  Therefore, D.W.2 fa iled  to estab lish 

tha t he underwent tra ining in a  pa rtic ula r field  of c omparison of 

handwriting  to g ive op inion or he worked  in researc h, handwriting  or 

by observa tion, etc ., as required  under law as per the definition of 
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‘ expert’  in Oli a lias Abdul Kader’s c ase referred  supra . Therefore, it is 

d iffic ult to ac t upon the op inion of D.W.2 marked  as Ex.B.1.  

  

In the examina tion-in-c hief, D.W.2 spec ific a lly testified  tha t 

questioned  signa ture is marked  as “ Q”  and  a lso 1 CPDC 

ac quittanc e reg ister, in whic h the standard  signa tures a re marked  

as S.1 to S.14 for the purpose of c omparison and  op inion.  He has 

c a refully and  thoroughly examined  the orig ina l doc uments in suit 

No.26/ 2011 in a ll ang les of handwriting  identific a tion and  detec tion 

of forgery with sophistic a ted  instruments like Magnifiers, Stereo Mic ro 

sc ope and  Video spec tra l c ompara tor and  issued  Ex.B-1-op inion. 

  

In the c ross-examina tion, DW.2 admitted  tha t there is no 

spec ific  educ a tiona l qua lific a tion for him to examine the questioned  

doc ument exc ep t tra ining by Government.  In Ind ia , there is no 

educ a tiona l institution to impart educ a tion to examine the 

questioned  doc uments.  He a lso sta ted  tha t there a re simila rities 

between S.1 to S.14. However, there a re norma l va ria tions observed  

between S.1 to S.14 but they d iffered  with questioned  signa ture “ Q” .  

The suggestion put to DW.2 tha t there a re no d issimila rities between 

“ Q”  and  S.1 to S.14 was denied .  He admitted  tha t every person is 

having d istinc t qua lity of writing .  He d id  not mention in Ex.B-1 the 

d istinc t qua lity of writing  of the writer of “ Q” .  He has not mentioned  

in Ex.B1 the range of va ria tions in the admitted  signa tures “ S.1 to 

S.14” . 
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Therefore, the op inion marked  as Ex.B-1 is not c omp lete and  

d id  not d isc lose the va ria tions he found  in the handwriting  in “ Q” .  

He sta ted  tha t tremors and  hesita tions a re pa rt and  parc el of 

imita tion signa tures not trac ed  forgery and  it is not a  trac ed  forgery. 

 

He further testified  tha t there is d ifferenc e in line qua lity in 

respec t of ‘Q”  and  S1 to 14, so a lso letter c harac teristic s.  He a lso 

found  va ria tion in pen lifting  of writings  in “ Q”  and  a lso S1 to 14.  He 

d id  not take photographs of signa tures in “ Q”  and  S.1 to S.14 and  

enla rge them for the purpose of g iving  op inion.  Witness adds tha t 

the photographic  method  is the oldest method  and  he has used  

highly sophistic a ted  instruments with highly zooming c onvenient 

question and  standard , side by side method .   

 

Though DW.2 exp la ined  the va ria tions in Q and  S1 to14 they 

a re not found  in Ex.B-1-op inion, like pen lifting , c harac teristic s.   

 

A perusa l of the evidenc e of DW2 goes to show tha t he 

c onveniently improved  the reasons for his op inion. 

 

Besides the above requirements, the handwriting  expert is 

genera lly supposed  to take into c onsidera tion the following aspec ts: 

(a ) Those perta ining  to the ac t itself like movement and  its 

qua lities.  Sinc e writing  is p roduc ed  by a  series of 

movements, it is more fundamenta l than any other 

c harac teristic . 

(b ) Those of style suc h as slant, roundness, angula rity. 

(c ) Those of form and  formula tions and  their inc onsp ic uous 

deta ils, suc h as beg innings, end ings, c urves, ang les, etc . 
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(d ) Those perta ining  to the writing  as a  whole, suc h as 

a rrangement, spac ing, a lignment, marg ins, pa ragraphing 

and  punc tua tion. 

(e) Qua lities like skill, symmetry, fixity and  a rtistic  qua lity. 

(f) Natura l va ria tion-its range. 

(g ) Genera l appearanc e or p ic toria l effec t. 

 

If the expert took into c onsidera tion a ll the above aspec ts, 

while c omparing the signa tures, the op inion c an be passed  without 

any c orrobora tive evidenc e.  

Here, the expert only took into c onsidera tion few aspec ts like 

movement, speed , qua lity, size of letters, ignoring style, suc h as slant, 

roundness, angula rity, formula tions and  their inc onsp ic uous deta ils, 

suc h as, beg innings, end ings, c urves, ang les, so a lso, a rrangement, 

spac ing, a lignment, marg ins and  na tura l varia tion and  its range.  

Therefore, the expert/ D.W.2 d id  not take nec essary p rec autions 

while c omparing questioned  signa tures with the standard  signa tures 

of D.W.1.  In suc h c irc umstanc es, the c ourt c an exerc ise its power 

under Sec tion 73 of the Evidenc e Ac t and  c ompare admitted  

signa tures with d isputed  signa tures and  c ome to an independent 

c onc lusion basing on those simila rities.  

In norma l c ourse of events, there is a  possib ility of va ria tions in 

signa tures basing on d ifferent aspec ts i.e., spac e in signa tures, 

qua lity of paper, support taken a t the time of signing, qua lity of pen 

and  menta l c ond ition of persons signing .   
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In the instant c ase, in ‘Q’  the signa ture on Ex.A-1-p romissory 

note is in d ispute in the written sta tement.  The defendant denied  

exec ution of Ex.A-1-.  In the evidenc e, DW.1 denied  the signa ture in 

the c olumn meant for exec ution of Ex.A-1 c a tegoric a lly.  However, 

the p la intiff examined  the a ttestor who witnessed  signing on Ex.A-1 

doc ument as exec utant i.e., by defendant resorting  to first mode of 

p roof as la id  down in PALIRAM’s c ase referred  supra . 

 

The ma in c ontention of the c ounsel for the defendant before 

this c ourt is tha t when the expert gave op inion based  on his 

expertise in the field  of c omparing of handwriting , the c ourt has to 

ac c ep t it and  c annot resort to undertake exerc ise under Sec tion 73 

of the Evidenc e Ac t  and  the same sha ll be used  sparing ly in ra rest 

of ra re c ases and  p lac ed  relianc e upon the judgment of this Court 

in MOHAMMED SULTAN Vs. NAWAZUNNISA3 wherein this Court, in 

pa ra  ‘5’ , relying upon KHAMARUNNISSA Vs. FAZAL HUSSAIN (1997 (1) 

ALD 317) held  as follows:- 

“ The law is settled  tha t the rec ourse to Sec tion 73 should  be 

in extreme c ases where the pa rties will be unab le to p rove the 

handwriting  and  signa ture through the above p roc edure and  the 

ends of justic e will fa il if rec ourse is not take to Sec tion 73 of the 

Evidenc e Ac t.  Suc h a  p rovision should  be taken rec ourse by the 

Courts in the ra rest of the ra re c ases only to meet the ends of 

justic e and  not in a  routine manner and  unless in the absenc e of 

any other evidenc e p roduc ed  by the pa rties.  The Courts c annot 

supp lement what the pa rties fa il.  It c an only jud ic ia lly supp lement it 

by adop ting  a  method  permissib le in law.  It must be noted  with 

                                                 
3 1997 (3) ALD 631 
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c onc ern and  c aution tha t any suc h c ourse adop ted  by the Courts 

would  instead  of serving the ends of justic e may defea t the same.”   

 

There is c hange in law in subsequent judgments, whic h I will 

refer a t appropria te stage regard ing exerc ise of power under 

Sec tion 73 of the Evidenc e Ac t. 

 

Time and  aga in, the Apex Court c onsidered  the sc ope of 

evidentia ry va lue of expert’ s op inion and  held  tha t it is d iffic ult for 

the c ourt to rely on the evidenc e of an expert whose op inion is not 

c onc lusive, as held  in Ishwari Prasad Misra Vs. Mohammad Isa4, 

wherein Full Benc h of Apex Court held  in pa ra  26 as follows: 

“ We have so fa r not c onsidered  the evidenc e of the experts.  

Mr.Bennett examined  by the appellant supports the appellant’ s 

c ase, whereas Nasra t Hussa in examined  by the respondent 

supports his c ase.  Evidenc e g iven by experts of handwriting  c an 

never be c onc lusive, bec ause it is, a fter a ll, op inion evidenc e.  

Sinc e we have c ome to the c onc lusion tha t the evidenc e g iven 

by the a ttesting  witnesses and  the sc ribe and  the appellant is 

wholly sa tisfac tory, tha t evidenc e p roved  the exec ution of the 

doc ument by the respondent and  the sa id  evidenc e does not 

rea lly need  to be c orrobora ted  by the op inion of experts.”  

  

Inc identa lly, I have gone through the dec isions of Hon’b le 

Apex Court reported  in Murarila l  Vs.  State of M.P.5, State of 

Maharashtra Vs. Sukhdeo Singh and another6, Fakhruddin Vs. The 

State of M.P.7, and  Baddam Prathap Reddy  Vs.  Chennadi Jalapathi 

                                                 
4
 AIR 1963 Supreme Court page 1728 

5
 AIR 1980 Supreme Court Page 531 

6
 AIR 1992 S.C. 2100 

7
 AIR 1967 S.C. 1326 



 

MSM,J 

SA_267_16 

14 

Reddy and another8.  In a ll the judgments, the c onsistent view of the 

Hon’b le Apex Court and  this Court is tha t, if the op inion  of the 

expert is based  on sound  reasoning, it c an be ac c ep ted  without 

any c orrobora tion, but in the instant c ase, the report of expert is not 

based  on any reasoning let a lone sound  reasoning and  simp ly 

taking into c onsidera tion 4 or 5 aspec ts like va ria tion in letter 

c harac teristic s and  pen lifting , c onc luded  tha t signa ture ‘Q’  marked  

on Ex.A.1 was not written by the person who wrote S1 to S14 without 

observing c ommenc ement, beg inning, etc . 

 

In a  rec ent judgment reported  in Khandavalli Amith Kumar  Vs.  

State of Andhra Pradesh9, this Court while dec id ing the c ase under 

Sec tion 304-B of Ind ian Pena l Code, in Para  38 d isc ussed  about 

sc ope of Sec tions 73 and  45 of Ind ian Evidenc e Ac t and  held  as 

follows: 

“ When there is a  d ispute regard ing signa tures on a  pa rtic ula r 

doc ument, examina tion c an be done by the Court to c ome to a  

c onc lusion exerc ising  powers under Sec tion 73 of Ind ian Evidenc e 

Ac t.  Handwritings, when simila r and  identic a l and  apparently 

seem to be c onvinc ing  in its na ture even to naked  eye, expert 

op inion c an be taken as add itiona l evidenc e for g iving  find ing  

about handwriting  of author of doc uments in question.”  

 

 The same view was expressed  by the Hon’b le High Court in the 

earlier judgment reported  in G.Narayanappa (D.2) Vs. Ganne 

Lakshmamma and others10. 

 

                                                 
8
 2008(5) ALT 192 

9
 2012(2) ALD (Crl.) page 553 (AP) 

10
 2002(1) AWR page 269 (AP) 
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In the rec ent judgment reported  in Malay Kumar Ganguly Vs.  

Dr.Sukumar Mukherjee and others11, the Apex Court in Paras 33 and  

34 held  as follows: 

” A Court is not bound  by expert’ s evidenc e whic h is to a  la rge 

extent advisory in na ture.  The Court must derive its own c onc lusion 

upon c onsidering  op inion of experts whic h may be adduc ed  by 

both sides, c autiously, and  upon taking into c onsidera tion the 

authorities on the point on whic h he deposes.  Med ic a l sc ienc e is a  

d iffic ult one.  The Court for the purpose of a rriving  a t a  dec ision on 

the basis of op inions of experts must take into c onsidera tion 

d ifferenc e between an expert witness and  an “ ord ina ry witness” .  

The op inion must be based  on a  person having spec ia l skill or 

knowledge in med ic a l sc ienc e.  It c ould  be admitted  or denied .  

Whether suc h an evidenc e c ould  be admitted , how muc h weight 

should  be g iven thereto, lies within the doma in of the Court.  

Evidenc e of an expert should , however, be interp reted  like any 

other evidenc e.”  

 

 

But, the p rinc ip le la id  down in the above dec ision is perta ining 

to op inion of a  med ic a l expert. 

 

From a  read ing of the p rinc ip les la id  down in the above 

dec isions, it is c lea r tha t the Court has to sc rutinize the entire 

evidenc e with referenc e to the expert’ s op inion, but c annot base its 

dec ision on the op inion of an expert a lone, sinc e there is every 

danger to ac c ep t the op inion of handwriting  expert as held  by the 

Hon’b le Apex Court in the judgments reported  in Hari Singh Vs. 

Lac hhman Devi12 in Baswant Bajirao Vs.Emperor13 and  in Abhynanda 

Misra Vs. State of Bihar14.   

                                                 
11

 (2009) 9 Supreme Court Cases page 221 
12

 1933 Crl.L.J. page 735 
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In a ll the above judgments, the c ourts held  as follows: 

“ In c onsidering  the va lue of the evidenc e of an expert “ it 

must be borne in mind  tha t an expert witness, however impartia l 

he may wish to be, is likely to be unc onsc iously p rejud ic ed  in 

favour of the side whic h c a lls him.  The mere fac t of opposition on 

the part of the other side is ap t to c rea te a  sp irit of pa rtisanship  

and  riva lry, so tha t an expert witness is unc onsc iously impelled  to 

support the view taken by his own side.  Besides it must be 

remembered  tha t an expert is often c a lled  by one side simp le and  

solely bec ause it has been asc erta ined  tha t he  holds views 

favourab le to its interests.”  

 

In Happu Vs. Emperor15, the Hon’b le Justic e J.Young held  as 

follows: 

“ The Chemic a l Examiner and  his assistant, both being  

human, a re liab le to err, espec ia lly in suc h a  delic a te opera tion as 

the Mash Berzelius p roc ess.  There is not in this c ase the slightest 

a llega tion aga inst the Chemic a l examiner but it is equa lly possib le 

tha t these p rivileged  persons might be ha lf b lind , inc ompetent, or 

even c orrup t.  Jud ic ia l notic e may be taken of the fac t tha t an 

inquiry is now taking p lac e in Ind ia  as to whether a  Chemic a l 

examiner has made a  fa lse report.”  

 

Therefore, in view of the p rinc ip les la id  down in the above 

dec isions, there is every danger to base the judgment on the report 

of an expert.  Even otherwise, expert op inion is only a  c orrobora tive 

p iec e of evidenc e and  not c onc lusive, as held  by the Apex Court in 

Ishwari Prasad Misra Vs. Mohammad Isa16.  Henc e, it is d iffic ult for 

me to ac c ep t the op inion of D.W.2 for the reason tha t expert d id  not 

fo llow required  p roc edure mentioned  in the earlier pa ras.  

                                                                                                                                                 
13

 1949 Crl.L.J. page 181 
14

 AIR 1959 Pa tna  page 328 
15

 AIR 1933 Allahabad  page 837 
16

 AIR 1963 SC page 1728 
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The tria l c ourt made sinc ere and  honest effort while 

undertaking exerc ise under Sec tion 73 of the Evidenc e Ac t to 

c ompare the questioned  signa ture with standard  signa ture or 

admitted  signa tures of DW.1 and  to c ome to a  c onc lusion tha t the 

defendant himself wrote the signa ture on Ex.A1 and  it is d iffic ult to 

substitute any other op inion by this c ourt while exerc ising power 

under Sec tion 100 CPC.  Therefore, the irregula rity or illega lity in the 

judgment pointed  out by the c ounsel is not based  on any materia l 

and  law dec la red  by any c ourt more partic ula rly the Apex Court or 

this c ourt.  Therefore, in suc h c irc umstanc es, it is d iffic ult to hold  tha t 

the tria l c ourt ignored  the op inion of expert DW.2 marked  as Ex.B-1 

without rec ord ing any reasons and  in fac t, the tria l c ourt and  

appella te c ourt assigned  reasons for non-c onsidera tion of Ex.B1 

op inion of expert and  based  on c omparison by the c ourt under 

Sec tion 73, c onc luded  tha t Ex.A1 was exec uted  by DW.1, the 

defendant herein. 

 

The dec isions relied  upon by the lea rned  c ounsel for the 

appellant/ defendant a re a lready referred  above but in the 

judgements whic h I referred  in the earlier pa ras i.e., Khandavalli Amith 

Kumar’s c ase, G.Narayanappa’s case and  Malay Kumar Ganguly’s 

c ase, it is d iffic ult to ac c ep t the c ontention as suc h power is 

c onferred  without any fetters on the powers of the c ourt under 

Sec tion 73 of the Evidenc e Ac t to undertake exerc ise of c omparison 

of the d isputed  signa ture with the standard  signa ture or admitted  
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signa ture.  On the other hand , there a re lac unas in Ex.B-1 op inion 

issued  by DW.2.  In suc h c ase, it is a lways open to the Court to 

undertake an exerc ise under Sec tion 73 of the Evidenc e Ac t and  

both the tria l c ourt and  first appella te c ourt rightly held  tha t Ex.A1 

was exec uted  by the defendant. 

 

Ac c ord ing ly, substantia l question of law in this regard  is 

answered  in favour of the p la intiff and  aga inst the defendant. 

 

SUBSTANTIAL QUESTION No.2:- 

One of the c ontentions ra ised  by the c ounsel for the 

appellant/ defendant is tha t in a  suit for rec overy of money based  

on p romissory note, the onus is a lways on the p la intiff to p rove tha t 

the p romissory note is supported  by c onsidera tion.  But, the tria l 

c ourt erroneously p lac ed  onus of p roof on the defendant.  This 

c ontention is without any lega l basis in view of the sta tutory 

p resumption under Sec tion 118 of NI Ac t.  Ac c ord ing to it, when 

exec ution of negotiab le instrument is p roved  or admitted , the c ourt 

sha ll d raw a  p resumption tha t negotiab le instrument is supported  by 

c onsidera tion. 

 

Of c ourse, the p resumption under Sec tion 118 is rebuttab le 

p resumption, whic h permits the defendant to d ispel the sta tutory 

p resumption by elic iting  anything in the c ross-examina tion of PWs.1 

and  2 or by adduc ing independent evidenc e.  Here, no evidenc e 

to rebut the p resumption was adduc ed  by the defendant or fa iled  
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to elic it anything in the c ross-examina tion of PWs.1 and  2 to rebut 

the sta tutory p resumption.  In suc h c ase, the c ourt is bound  to d raw 

the p resumption under Sec tion 118 tha t the p romissory note is 

supported  by c onsidera tion. 

 

One of the c ontentions of the defendant is tha t the tria l c ourt 

quoted  a  wrong p rovision of law i.e., Sec tion 114-A of the Evidenc e 

Ac t.  Sec tion 114-A a lso dea ls with genera l p resumptions under the 

Evidenc e Ac t.  Mere quoting of a  wrong p rovision of law or referring  

p rovision of law is of no c onsequenc e and  it is insignific ant while 

dec id ing the rea l c ontroversy between the parties. 

 

In G.Vasu Vs. Syed Yaseen Sifuddin Quadri17, this Court 

d isc ussed  the sc ope of Sec .118 of Negotiab le Instruments Ac t and  

the view expressed  by this Court was approved  by the Hon’b le Apex 

Court in another dec ision in Bharat Barrel and Drum Manufac turing 

Company Vs. Amin Chand Payrela l18, wherein the Apex Court held  

as follows: 

 “ Onc e exec ution of the p romissory note is admitted , the 

p resumption under Sec tion 118(a ) would  a rise tha t it is supported  

by c onsidera tion. Suc h a  p resumption is rebuttab le. The 

defendant c an p rove the non-existenc e of c onsidera tion by 

ra ising  a  p robab le defenc e. If the defendant is p roved  to have 

d isc harged  the initia l onus of p roof showing tha t the existenc e of 

c onsidera tion was improbab le or doub tful or the same was illega l, 

the onus would  shift to the p la intiff who will be ob liged  to p rove it 

as a  matter of fac t and  upon its fa ilure to p rove would  d isentitle 

him to the grant of relief on the basis of the negotiab le instrument. 

                                                 
17

 AIR 1987 A.P. page 139 
18

 AIR 1999 Supreme Court Page 1008 
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The burden upon the defendant of p roving the non-existenc e of 

the c onsidera tion c an be either d irec t or by b ring ing  on rec ord  

the p reponderanc e of p robab ilities by referenc e to the 

c irc umstanc es upon whic h he relies.  In suc h an event the p la intiff 

is entitled  under law to rely upon a ll the evidenc e led  in the c ase 

inc lud ing tha t of the p la intiff as well. In c ase, where the 

defendant fa ils to d isc harge the initia l onus of p roof by showing 

the non-existenc e of the c onsidera tion, the p la intiff would  

inva riab ly be held  entitled  to the benefit of p resumption a rising  

under Sec tion 118 (a ) in his favour. The c ourt may not insist upon 

the defendant to d isp rove the existenc e of c onsidera tion by 

lead ing d irec t evidenc e as existenc e of nega tive evidenc e is 

neither possib le nor c ontemp la ted  and  even if led  is to be seen 

with a  doub t. The bare denia l of the passing of the c onsidera tion 

apparently does not appear to be any defenc e. Something 

whic h is p robab le has to be b rought on rec ord  for getting  the 

benefit of shifting  the onus of p roving to the p la intiff. To d isp rove 

the p resumption the defendant has to b ring on rec ord  suc h fac ts 

and  c irc umstanc es, upon c onsidera tion of whic h the c ourt may 

either believe tha t the c onsidera tion d id  not exist or its non-

existenc e was so p robab le tha t a  p rudent man would , under the 

c irc umstanc es of the c ase, sha ll ac t upon the p lea  tha t it d id  not 

exist.”    

  

From the read ing of the judgment of Hon’b le Apex Court, it is 

c lea r tha t negative evidenc e is a lways in some sort of ind irec t, and  

the d iffic ulty of p roving  nega tive lies in d isc overing a  fac t or series of 

fac ts inc onsistent with the fac t whic h is sought to be d isp roved  and  

where, in a  suit on a  p romissory note, the c ase of the defendant as 

to the c irc umstanc es under whic h the p romissory note, was 

exec uted  is not ac c ep ted ,  it is open to the defendant to p rove tha t 

the c ase set up  by the p la intiff on the basis of the rec ita ls in the 

p romissory note, or the c ase set up  in the suit notic e or in the p la int is 
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not true and  rebut the p resumption under Sec tion 118 of Negotiab le 

Instruments Ac t by showing p reponderanc e of p robab ilities  in his 

favour and  aga inst the p la intiff. He need  not lead  evidenc e on a ll 

c onc eivab le modes of c onsidera tion for estab lishing tha t the 

p romissory note is not supported  by any c onsidera tion wha tsoever. 

Though the evidentia l burden is initia lly p lac ed  on the defendant by 

virtue of Sec tion 118 of the Ac t, it c an be rebutted  by the defendant 

by showing p reponderanc e of p robab ilities tha t suc h c onsidera tion 

as sta ted  in the p romissory note, or in the suit notic e or in the p la int 

does not exist and  onc e the p resumption is so rebutted , the sa id  

p resumption d isappears. 

 

Here, the defendant d id  not rebut the p resumption under 

Sec tion 118 of Negotiab le Instruments Ac t by showing 

p reponderanc e of p robab ilities by adduc ing evidenc e or by 

elic iting  anything in the c ross-examina tion of p la intiff’ s witnesses.  

Thus, the p resumption rema ined  unrebutted .   

  

By app lying the p rinc ip le la id  down in the above dec ision and  

in view of my find ing on issue No.1, this c ourt has no op tion exc ept 

to c onc lude tha t the suit p romissory note is supported  by 

c onsidera tion d rawing p resumption under Sec tion 118 of N.I.Ac t and  

tha t apart, passing of c onsidera tion is p roved  by examining PW.2 

a ttestor of the doc ument and  examina tion of the sc ribe is not a  

requirement to p rove Ex.A1. 
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In view of my foregoing d isc ussion, I find  tha t the suit 

p romissory note is supported  by c onsidera tion and  both the tria l 

c ourt and  appella te c ourt rightly c onc luded  tha t Ex.A-1 is supported  

by c onsidera tion and  therefore, I find  no ground  to warrant 

interferenc e with the find ings rec orded  by the tria l c ourt and  the 

appella te c ourt to overturn the dec ree based  on c onc urrent 

find ings of both the c ourts. 

 

In the result, the appea l is d ismissed  a t the stage of admission. 

No c osts. 

Misc ellaneous petitions, if any, pend ing sha ll stand  c losed . 

 

At the end  of d ic ta ting  judgment, c ounsel for the defendant 

sought insta lments for payment of ba lanc e of dec reta l amount and  

c ounsel for the p la intiff agreed  for granting  insta lments. 

 

Though it is beyond  the sc ope of Sec ond  Appea l, with the 

c onsent of p la intiff’ s c ounsel, the defendant is permitted  to pay the 

ba lanc e of dec reta l amount together with subsequent interest in six 

equa l monthly insta lments c ommenc ing from 01-09-2016. In the 

event of fa ilure to pay any of the insta lments, the p la intiff is a t liberty 

to exec ute the dec ree for rec overy of entire amount due under the 

dec ree. 

  

_______________________________ 

M.SATYANARAYANA MURTHY, J 

Date: 18-08-2016 

Prv 
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