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HON’BLE SRI JUSTICE V.RAMASUBRAMANIAN
AND
HON’BLE SRI JUSTICE G. SHYAM PRASAD

Writ Petition Nos.20054 and 20190 of 2016

COMMON ORDER: (per V. Ramasubramanian, J.)

The Union of India has come up with the present writ petitions
challenging two different orders passed on the same day viz., 14-07-
2015, allowing the applications filed by the 1! respondent in these

writ petitions. auashina a charae memo and declarina the deletion of

the namr deni-from-ih cers for
promoti oStcef _Prrgipal {LamSsiog > Tax in
the HAC

2 - Nay e RO Aadees | standing
counsel e wii=petiti S ‘gad & / MoOhes learned
senior ¢ appear Ag:Q. b SO LSH N Kary learned
counsel “respond

3. sspOhdent wasiwe ioner of
Income T dated

31-12-2014 was issued under Rule 14 of the Central Civil Services
(CCA) Rules, 1965. The charge memorandum contained 3 Articles
of Charge, which respectively were:
1) that the 1 respondent disposed of an appeal filed by
one L. Madhusudhan Rao relating to the Assessment
Year 2012 by treating the same as current appeal and
disposing the same out of turn without obtaining the

approval of the Chief Commissioner of Income Tax as



VRS, J & GSP, J

W.P.No0.20054 & 20190 of 2016

per the Board’s norms and acted with an ulterior motive

to confer undue favour upon the assessee;

2) that while disposing of the appeal filed by the assessee

L. Madusudhan Rao, the 1% respondent did not even

forward the appeal memo in Form-35 and the copy of

the hearing notice to the Assessing Officer, despite

there being a statutory requirement; and

3) that the appeal filed by the assessee was disposed of by

the 1% respondent in favour of the assessee. by

a

h

4
the 151
2015 or
During -

the 1%t r

et e am ap-“"k"‘.t‘.('.‘.

ehtral- A oSl

of

2-2014,
/00080/
lerabad.
1ame of

didates

fit for promotion to the post of Principal Commissioner of Income

Tax. Therefore, challenging the deletion of his name, the 1%

respondent filed another application in O. A.N0.021/00174/2015.

5. By two independent orders dated 14-07-2015, the Central

Administrative Tribunal, Hyderabad, allowed both the applications,

quashing the charge memorandum as well as the order of deletion

of the name from the panel for promotion and directing the writ

petitioners to promote him to the post of Principal Commissioner of
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Income Tax. It is against these orders that the Union of India is
before us.

6. The main ground on which the Central Administrative
Tribunal quashed the charge memorandum was that the Articles of
charges revolved around the manner in which the 1% respondent
performed quasi-judicial functions as the Commissioner of Income
Tax (Appeals) and that therefore, no disciplinary proceedings could
have been initiated against the 1% respondent, as per the dictum of

the Supreme Court in Union of India and others v. K.K. Dhawan’

and reit Bhitkaj-Nag dia and
others? i€vafce-at ine binon.of e case of
the 1° dert AUt =01 Fall WM Thed of the
decisior the | SUPrér et iy S0k av se and
Nagark 1se. || Aden! {Optag \ A,-xji;i;': £rS rges did
not revc ynd e Eaeisio NESREE e a0\t e 17 ant as a
quasi-ju ¢ JUt TNoMAE od” arof nner in
which h lisQOS & af thel Siat articular
asSesse

7. Mr. C.V. Mohan Reddy, learned senior counsel appearing
for the 1% respondent submitted that this is a clear case of

victimisation of the 1%

respondent for extraneous reasons.
According to the learned senior counsel, the 1% respondent disposed
of more than about 500 appeals during the relevant period of time.

The petitioners could pick up only one out of those 500 appeals to fix

the 1% respondent and to deprive him of promotion to the next higher

' (1993) 2 Supreme Court Cases 56
> AIR 1999 Supreme Court 2881



6 VRS, J & GSP, J

W.P.No0.20054 & 20190 of 2016

post that he was legitimately entitled to. It is also contended by Mr.
C.V. Mohan Reddy, learned senior counsel for the 1% respondent
that the case of the 1*' respondent would not fall under any of the
mischiefs listed in para 28 of the decision in K.K. Dhawan’s case.

8. It is also contended by Mr. C.V. Mohan Reddy, learned
senior counsel that the order passed by the 1°' respondent on the
appeal filed by the assessee, was also confirmed by the Income Tax
Appellate Tribunal, showing thereby that the 1% respondent cannot

be accused of showina anv undue favour to the Assessee. In so far

as the ¢ |e-fattre-el | provide
an oppc 1€ AFSesSMoy P FICErY B iditional
evidenc Gedby thethsestee s LeNCeren nded by
the leat €0l S AU e gh ';t.«_’-‘o;\e'i; f rity had
powers JpEnoe ity \Re-ife 'r,;s f ladting 3ssment
and tha lestiafisofack, o Wity 1o the £ | Officer
did not ¢

9. Tedy BaIE d e rgd. et ns. It is
interesti y same

decisions of the Supreme Court viz., K.K. Dhawan and Nagarkar.

10. Since the propositions laid down in Nagarkar, reiterated
the principles laid down in K.K. Dhawan, it is sufficient to extract the
relevant portion of the paragraphs 28 and 29 of the decision in K.K.
Dhawan, which read as follows:

“....Certainly, therefore, the officer who exercises judicial or quasi-
judicial powers acts negligently or recklessly or in order to confer
undue favour on a person is not acting as a Judge. Accordingly, the

contention of the respondent has to be rejected. It is important to
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bear in mind that in the present case, we are not concerned with the
correctness or legality of the decision of the respondent but the
conduct of the respondent in discharge of his duties as an officer.
The legality of the orders with reference to the nine assessments may
be questioned of the orders with reference to the nine assessments
may be questioned in appeal or revision under the Act. But we have
no doubt in our mind that the Government is not precluded from
taking the disciplinary action for violation of the Conduct Rules. Thus,

we conclude that the disciplinary action can be taken in the following

cases:
(i) his
rep g0 0, 2N Or OCVell

(i) pritha¢=fagi o MilaTapal =g "show or
mis ' 1D diSeh gl e et RIS Ty

(iii) s [lactRdy i c WEN AT WD f a
Go pt'seiang

(iv) had qete .c' hegligentlyC e pautted tF bed
con { are, SesEAtia i tHe & wrgicse ¢f tory
pov

(V) rdetamduly et

(Vi) the
bribe may be because Lord Coke said long ago “though the bribe

may be small, yet the fault is great”.

11. The case of the 1% respondent may not fall within clauses
(i), (iv) or (vi) of paragraph 28 of the decision in K.K. Dhawan. The
Union of India contend that the charges framed against the 1%
respondent may fall within the clauses (i), (iii) and (v).

12. To test whether the Articles of Charges against the 1%
respondent would fall within any one or more of the above clauses, it

is necessary to have a look at some portions of Annexure-Il to the
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Charge Memorandum dated 31-12-2014. It is needless to state that
Annexure-ll to the charge memorandum contains the imputations of
the misconduct. The Articles of charges contained in Annexure-| to
the charge memorandum cannot be read in isolation, but have to be
read in the context of the statement of imputations contained in
Annexure-Il.

13. It is sufficient for us to extract only very limited portions of

Annexure-Il to the charge memorandum.

“1.  Dr. U. Devi Prasad, while functioning as CIT (A)-V,

t L.
I #OT e~ $SESSH] in
| PLLY Ml =1 GHA) Y Q0.8 4.
&S sieich’ Lo e ear tletholr oY ch
\ pndays.angf a-Cidsed Holloaimop ‘aceql ihi
( NENTNGE ¢ CF e NUBH T gSUe er
L baciin, IS piishe 1areay| Bt on
p )17 \geeiihg {ietel=ine Tay Uiflees] ut
I temakl, ORaR i Gouhters ng
r fice hauTsNonae9" I -6 % 0f Vo e
{ N ate MOhdgRURETT Ogrd alg( \at
¢ MRENtSEETaY—=aIS0—-PE 1 adet g
¢ _'T"‘lov, -,'...vii‘;‘lr &
: er
r ne

aforesaid direction/instruction for the purpose of administrative
convenience, it cannot be treated that the holidays on 29" 30" &
31° March, 2014 were converted into ‘working days’ for all the
offices......

2. e But, it is claimed by Dr. U. Devi Prasad that he came to
the office on 31.03.2014 to see that his office was functioning on
that day. He has also certified that his office functioned on
31.03.2014 and an appeal in the case of Shri L. Madhusudan
Rao for the assessment year 2011-12 was filed by the assessee
and the same was received by Shri S. Srinivas, Sr. P.S., but not
by the Sr. T.A. or O.S. of his office. It is ascertained that Dr. U.
Devi Prasad had availed permission to leave the Headquarters
from the evening of 28.03.2014 to the morning of 01.04.2014 and
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in such circumstances, he could not have visited the Income-tax
Office on 31.03.2014. Further, there was no entry in the visitors
register on 31.03.2014 for the entry gained either by Shri
Srinivas, Sr. P.S. or the assessee or his representative into the
office of the Income Tax Department which clearly shows that the
appeal could not have been filed/ received on 31.03.2014......

“8. ... An analysis of the meta data of the hard disk of the
computers used in the office of Dr. U. Devi Prasad revealed that
the appellate order passed in the case of Shri L. Madhusudan
Rao for the assessment year 2011-12 was found to be
transferred from a pen drive into the computer of the P.S. Shri S.
Srinivas on 24™ June, 2014 at 10.54.40 a.m. Therefore, the
appellate order shown as passed on 30.05.2014 could not have

k s
I W Q41e™ Qf S L Orag ne
é Wad allusify ante=taigd ag o8, 2r,
t ASAOLprepd et @ the 6l T (Y d,
t £ ralgili from Ide-inaRBn Oy Esan to
t iputet e 2 SN B e is
' legh i, sdch  AHEE A 8L E5he Bt as
( - D (34 D Lk ~re= Y] e StETD ) er
¢ arind\the Yo digieicd thelgppeljate g ad
¢ o within, Seven. WONKIRNG.-dey® Hom the 1st
f Is 246, JEEN € 2 of lis
¢ B.sanie-S enaorsed Dy f 3r

I statemeni=th as
r in
¢ rd

copy of the appellate order and submitting the same to the
CIT(A). Thus, the appellate order obtained by the CIT (A) from an
outsider in a pen drive is migrated into the computer of Sr. P.S.
and converted into hard copy. This is in violation of the
DGIT(V)’s direction in F.No.DGIT (Vig.) (Admn.)/Misc.Corr./2010-
11/58(P)/IV?1986 dated 14.07.2014 which forbids outsourcing of

assessment or appeal work to outsiders.”

4. As per the provisions of Section 250 (7) of the I.T. Act, 1961,
on disposal of the appeal, the CIT (A) shall communicate the
order passed by him to the assessee and to the Chief
Commissioner and Commissioner. This is a statutory

requirement. However, the appellate order shown to have been
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passed on 30.05.2014 in the case of Shri L. Madhusudan Rao for
the assessment year 2011-12 was not communicated to the
DGIT (IT), New Delhi and DIT (IT & TP), Hyderabad. In fact, the
Assessing Officer was not even aware of the appeal proceedings
and came to know of the appellate order only when informed by
the assessee during the course of enforcement of the collection
of demand raised in the assessment order. Considering the
issue involved and the magnitude of demand raised in this case,
the Assessing Officer has, vide letter dated 10.07.2014,
requested the CIT(A)-V Dr. U. Devi Prasad for an opportunity of
being heard and he has informed that hitherto no intimation of the
hearing was received by him in the form of statutory Form
No.ITNS 35 which has to be sent by the CIT(A) to the Assessing

( Wi

I erhad, ebsered that: e as

r o1 Rorm=35, (apedl spaptsg and'y xal

f o' ASSeENEe . retucts aw A h oo K W

t the! ASEE FSIHG all 24 Hae DI ( as

i abeulfthe apr clomer M| SpsEae e | sal

( € Y'Y I Prgsac {Mgas ondy [ 14

t AR e I 1604 rgapyi/of 15,

( Qf appealgieothe s jited Haeiore the to

t T MR)di-c =ore T 0" rie s ajf of

é 5 ISR 30.05.2014

1 TmpEtatio ained in
Annexu ve have

extracted above, are sufficient to come to a conclusion that the case
of the 1% respondent can be brought within the ambit of (i) acting in a
manner reflecting upon the reputation for integrity or good faith or
devotion to duty; (i) acting in a manner unbecoming of a
Government servant; and (iii) acting in a manner so as to unduly
favour of a party. But unfortunately, the Tribunal simply extracted the
Articles of charges contained in Annexure-l to the charge memo.

The Articles of charges are framed like theorems and the same
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alone are not sufficient to come to a conclusion as to whether the 1%
respondent is liable to face the enquiry or not.

15. The Supreme Court has cautioned time and again that
once a charge memorandum is quashed, a person is let off without
even an enquiry. But if a charge memo is not quashed, the
maximum damage that is done to an officer is to compel him to face
an enquiry and come out clean in a test of fire. In the light of the
imputations of misconduct alleged against the 1% respondent, we are

of the considered view that however valid and aood defence he may

have to ) ~Re—ts—al) iry. The
Tribuna geishing e 1¢Emged pany reshold
without |y ~aphredating fhe Rdtotians sonduct.
Therefo Y gr@ ol SIGe! r'ew ol - of the
Tribuna 1inoitackahc R | iaberse

1 Ge the: Beec B [ ailktar duag charge
memore Bl asiae the QuElaE &1 rilgd ) the re-
inclusiol QAT 17 A reset inel for
promotit me Tax

should also go. The only reason why the name of the 1> respondent
was deleted from the panel for promotion was the issue of the
charge memo. The only ground on which the Tribunal granted the
relief of promotion to the 1% respondent was the setting aside of the
charge memo. Therefore, the order in the next writ petition should
naturally follow the order in the first writ petition.

17. Accordingly, both the writ petitions are allowed and the

orders of the Tribunal are set aside. However, the petitioners are
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directed to complete the enquiry within a period of three (3) months
so that the issue does not linger longer.
As a sequel thereto, miscellaneous petitions, if any, pending

shall stand closed.

V. RAMASUBRAMANIAN, J

G. SHYAM PRASAD, J
Date: 26-10-2016
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