
 

 

 

 

HON'BLE SRI JUSTICE S.V.BHATT 

 

C.R.P. No.3917 OF 2016 

  

ORDER: 

 

 Heard  Mr.C.Prakash Reddy for revision petitioners and  

Mr.Virupaksha  Da tta treya  Gouda  for respondent. 

 

 Defendants in O.S.No.56 of 2014 in the Court of Senior Civil 

Judge, Atmakur a re the revision petitioners.  The revision is d irec ted  

aga inst the order in I.A.No.172 of 2016 da ted  18.07.2016.  The 

Impugned  order in the revision is very b rief and  reads thus: 

 

“ I.A.No.172/16 is allowed.  Accordingly, the word “not” is 

added after the portion of sentence “The writing present 

in Ex.B1 calculation sheet is” in the impugned sentence 

“The writing present in Ex.B1 calculation sheet is that of 

mine. Call on 19.07.2016”  

  

 The c irc umstanc es relevant for the d isposa l of the revision a re 

as follows: 

 The respondent filed  O.S.No.56 of 2014 to rec over       

Rs.2,61,120/ - from the revision petitioners herein.  The revision 

petitioners as lega l rep resenta tives of deb tor la te Kunduru Siva  

Reddy a re a rrayed  as pa rties to the suit.  The suit is based  on 

p romissory notes da ted  22.08.2012 sa id  to have been exec uted  by 

la te Kunduru Siva  Reddy.  The revision petitioners filed  written 

sta tement and  a re c ontesting  the suit in a ll fours.  On 05.06.2015, the 

c hief a ffidavit of P.W.1/ respondent under Order XVIII Rule 4 of Code 

of Civil Proc edure (CPC) was a ffirmed .   On 27.11.2013, the 
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respondent entered  the witness box, c hief a ffidavit was taken on 

file and  Exs.A.1 to A.19 were marked .  On 02.12.2015, 08.12.2015  

and  09.12.2015, the respondent was c ross examined  and  his 

evidenc e was rec orded  and  c losed  as p resc ribed  by Order XVIII 

Rule 4 of CPC.  On 06.06.2016, the respondent filed  I.A. No.172 of 

2016 under Order XVIII Rule 16 (3) read  with Sec tion 151 CPC and  

the p rayer in the instant I.A. reads thus: 

 “For the reasons stated in the accompanying affidavit, it is 

therefore prayed that the Hon’ble Court may be pleased to 

correct schedule mentioned item No.1 statement occurred 

in the deposition of PW1, as per Or.18, rule 16(3) read with 

under sec.151 C.P.C. as the Hon’ble court has got ample 

power to rectify the mistakes that was crept in as shown in 

the item No.2 of Schedule, in the interest of justice. 

Schedule: 

I. PW1- Deposition-Cross Examination dt: 08-12-2015 

(Page 2 of cross examination) Line:4th line from bottom; 

The writing present in Ex.B1 calculation sheet is that 

of mine. 

             II.The proposed correction - 

The writing present in Ex.B1 calculation sheet is not 

that of mine.“ 

 

The revision petitioners opposed  these p rayers. 

  

The tria l Court through the order impugned  in the C.R.P. 

a llowed  I.A. No.172 of 2016.  Henc e, the revision. 

 

 At the outset, it is to be remarked  tha t the order impugned  in 

the revision is not a  speaking order and  the reasons sta ted  by the 

lea rned  Judge a re too suc c inc t and  the order does not a lso 

c onvey wha t the tria l Court intended  to permit P.W.1/ respondent 

by a llowing this app lic a tion. On this g round  a lone, the order 

impugned in the revision c ould  be set aside, but lea rned  c ounsel 
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appearing  for the pa rties have addressed  a rguments on the 

jurisd ic tion, sc ope and  power of Court on the one hand  to c orrec t 

the evidenc e rec orded  by the Court and  on the other tha t the 

Court does not have power to c orrec t evidenc e rec orded  in the 

open Court signed  by the pa rty and  therea fter c ertified  by the 

Judge rec ord ing  the evidenc e.  Henc e, the p rayer in I.A.No.172 of 

2016 is on merits and  is c onsidered  by this Court from the materia l 

ava ilab le on rec ord .  

 

 Mr. C.Prakash Reddy for revision petitioners c ontends tha t the 

p rayer in I.A. No.172 of 2016 is c omp letely an a fterthought and  the 

c hronology of events from 05.06.2016 till 09.12.2015 would  go  

to show tha t the instant app lic a tion is filed  only to erase impac t  

of admission a lleged ly g iven by P.W.1/ respondent on Ex.B.1 

c a lc ula tion memo relied  upon by the revision petitioners.  

He c ontends tha t Order XVIII Rule 16 of CPC has no app lic a tion, 

muc h less Sec tion 151 has c onferred  jurisd ic tion on the tria l Court to 

c orrec t the evidenc e rec orded  in the presenc e of c ounsel, signed  

by a  pa rty and  c ertified  by the Court.  He further c ontends tha t if 

the p rayer for amendment of evidenc e rec orded  in the open Court 

is ac c ep ted , the same amounts to trea ting  evidenc e on par with 

p lead ings.  He c ontends tha t the Court while rec ord ing evidenc e is 

bound  by the p roc edure stipula ted  under Sub-Rules 4, 5, 6 of Order 

XVIII. The c orrec tions of any sentenc e whic h adversely a ffec t the 

opposite pa rty c annot and  c ould  not be undertaken.  He p lac es 

strong relianc e upon the p rovisions referred  to above and  p rays for 
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setting  aside the order impugned  in the revision and  d ismiss I.A. 

No.172 of 2016. 

 Mr.Virupaksha  Da tta treya  Gouda  for respondent c ontends 

tha t the P.W.1/ respondent on 08.12.2015, while answering question 

as to who has sc ribed  Ex.B.1, answered  tha t the writing  in Ex.B.1 

c a lc ula tion sheet is not tha t of mine i.e., respondent herein, but the 

Court while rec ord ing the evidenc e has omitted  to rec ord  the word  

“ not” .  The sentenc e as rec orded  c an be trea ted  as admission by 

petitioners. The respondent having notic ed  the omission in 

rec ord ing the c ross examina tion portion has moved  the instant 

app lic a tion for the p rayer referred  to above.  While admitting  tha t 

there is no exp lic it p rovision to amend  or c orrec t ora l evidenc e still 

he c ontends tha t there is no p rohib ition in the Code for c orrec ting  

c leric a l, a rithmetic a l or da tes in the evidenc e rec orded  by the 

Court.  The power to c orrec t the evidenc e rec orded  is unava iba le 

to Court.   The party to a  lis when evidenc e is not p roperly rec orded  

suffers irreparab le injury and  hardship . He p lac es relianc e upon the 

dec isions in Mir Mohd. Omar v. State of West Bengal1 and  Bankim 

Behari Das v. Md.Hasen Ali2.  The lea rned  c ounsel appearing  for 

respondent fa irly sta tes tha t there is no d irec t p rovision or authority 

on the power of tria l Court ex post fac to  to c orrec t the “ evidenc e”  

rec orded  under Order XVIII of CPC.  From the sc heme of Code, he 

c ontends tha t suc h power c an be inferred  and  the Offic er, who has 

rec orded  the evidenc e if is sa tisfied  about the mistake pointed  out 

by app lic ant tha t the word  “ not”  is omitted  while rec ord ing 

evidenc e, the Court c an c orrec t the evidenc e and  no exc ep tion 

                                                 
1
   (1989) 4 SCC 436 

2
   MANU/ GH/ 0407/ 2010 
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c an be taken. He does not d ispute tha t Order XVIII Rule 16 does not 

fit into the p rayer of respondent, however, Rule 16 of Order XVIII c an 

be referred  for the limited  purpose of apprec ia ting  and  app lying 

the power of Court to c orrec t the evidenc e a lready rec orded .  

In rep ly to  the c ha llenge tha t the order impugned  is b rief and  

without reasons, lea rned  c ounsel submits tha t the Court whic h is 

c onduc ting  the tria l has substantia lly ac c ep ted  the reasons sta ted  

by the respondent and  ac c ord ing ly a llowed  the app lic a tion and  

the lac k of reasons c annot be a  ground  for either setting  aside or 

independently c onsidering  the matter by this Court.  

 

 I have heard  the c ounsel for the pa rties, noted  the 

submissions and  perused  the materia l on rec ord  in the revision 

petition. 

 

 The point for c onsidera tion is whether the tria l Court has 

jurisd ic tion to c orrec t evidenc e and  insert word  “ not”  in the c ross 

examina tion c onduc ted  on 08.12.2015? 

 

 Let me examine the p rovisions dea ling  with rec ord ing of 

evidenc e in C.P.C. 

 

 Order XVIII of CPC dea ls with hearing of suit and  examina tion 

of witnesses.  Hearing  and  examina tion of witnesses  a re norma lly 

done in open Court by the Judge p resid ing  the Court.  Rules 4, 5 

and  6 of Order XVIII read  thus:   

 

4.Recording of evidence –(1) In every case, the 

examination-in- chief of a witness shall be on affidavit and 

copies thereof shall be supplied to the opposite party by the 

party who calls him for evidence. 
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Provided that where documents are filed and the parties 

rely upon the documents, the proof and admissibility of such 

documents which are filed along with affidavit shall be 

subject to the orders of the Court. 

         
(2) The evidence (cross-examination and re-examination) 

of the witness in attendance, whose evidence 

(examination-in-chief) by affidavit has been furnished 

to the Court, shall be taken either by the Court or by 

the Commissioner appointed by it: 

 
Provided that the Court may, while appointing a 

commission under this sub-rule, consider taking into 

account such relevant factors as it thinks fit: 

 
(3) The Court or the Commissioner, as the case may be, 

shall record evidence either in writing or mechanically 

in the presence of the judge or of the Commissioner, 

as the case may be, and where such evidence is 

recorded by the Commissioner he shall return such 

evidence together with his report in writing signed by 

him to the Court appointing him and the evidence taken 

under it shall form part of the record of the suit. 

 
(4) The Commissioner may record such remarks as it 

thinks material respecting the demeanour of any 

witness while under examination: 

Provided that any objection raised during the recording 

of evidence before the Commissioner shall be recorded 

by him and decided by the Court at the stage of 

arguments. 

           
(5) The report of the Commissioner shall be submitted to 

the Court appointing the commission within sixty days 

from the date of issue of the Commission unless the 

Court for reasons to be recorded in writing extends the 

time. 

 
(6) The High Court or the District Judge, as the case may 

be, shall prepare a panel of Commissioners to record 

the evidence under this rule. 

 



 7 

(7) The Court may by general or special order fix the 

amount to be paid as remuneration for the services of 

the Commissioner. 

 
(8) The provisions of Rules 16,16-A, 17 and 18 of Order 

XXVI, insofar as they are applicable, shall apply to the 

issue, execution and return of such commission under 

this rule.   

 
5.  How evidence shall be taken in appealable cases:-  In 

cases in which an appeal is allowed, the evidence of each 

witness shall be,- 

(a)        taken down in the language of the Court,- 

(i) in writing by, or in the presence and under the 
personal direction and superintendence of, the 
judge; or 

(ii) from the dictation of the judge directly on a 
typewriter; or 

(b)       if the judge, for reasons to be recorded, so 
directs, recorded mechanically in the language of 
the Court in the presence of the judge. 

 
6. When deposition to be interpreted:- Where the evidence 

is taken down in language different from that in which it is 

given, and the witness does not understand the language in 

which it is taken down, the evidence as taken down in writing 

shall be interpreted to him in the language in which it is given. 

 

 Ac c ord ing to Sub-Rule 2 of Rule 4, the evidenc e of witness in 

a ttendanc e sha ll be taken either by the Court or by the 

Commissioner appointed  by it.  Sub-Rule 3 of Rule 4 p rovides for 

rec ord ing evidenc e in writing or mec hanic a lly in the p resenc e of 

the Judge or the Commissioner as the c ase may be.  Therefore, the 

evidenc e rec orded  in writing or mec hanic a lly in the Court in the 

p resenc e of the Judge or as d irec ted  by the Court by the 

Commissioner is trea ted  as evidenc e.  Rule 5 dea ls with the 

p roc edure for taking evidenc e in appea lab le c ases.  Under Rule 5 

(a ) the rec ord ing of evidenc e is in the language of Court; in writing  

by, or in the p resenc e and  under the personal d irec tion and 



 8 

superintendenc e of Judge. (emphasis added ).  Under Clause (a ) (ii), 

evidenc e sha ll be from the d ic ta tion of the Judge d irec tly on a  

Typewriter.  Clause (b ) dea ls with the evidenc e rec orded  

mec hanic a lly in the p resenc e of the Judge.  Under Rule 6, the 

deposition is interp reted  where the evidenc e is taken down in a   

language d ifferent from tha t in whic h it is g iven by a  witness and  

the witness does not understand  the language in whic h it is 

rec orded . Therefore, it means tha t the evidenc e rec orded  in Eng lish 

is interp reted  and  exp la ined  to the witness in vernac ula r.  

Therea fter, the witness signs on the evidenc e and  the Judge in 

whose p resenc e evidenc e was rec orded , c ertifies tha t the 

evidenc e has been rec orded  in his p resenc e.   In other c ase, where 

evidenc e is rec orded  by Court Commissioner, he c ertifies the 

rec ord ing of the evidenc e in the form p rovided  by Rules 5 and  6 of 

Order XVIII.  Onc e the signa ture of the witness is over, and  the Court 

is sa tisfied  with the rec ord ing  the evidenc e in open Court, the same 

is trea ted  as evidenc e of a  pa rty.  Rules 4 to 6 of Order XVIII do not 

p rovide for c orrec tion of sta tements in c ross examina tion whic h is 

pend ing before Court as evidenc e.  In other words, onc e the 

signa ture of the pa rty/ witness is c ompleted  and  the Court c ertifies 

the same, the sta tement so rec orded  bec omes evidenc e. The 

respondent either in the a ffidavit filed  by him or before this Court 

does not point out devia tion of the p roc edure p resently d isc ussed  

by the Court.  In sp ite of it, a  p rayer for amendment or inc lusion of a  

word  in the evidenc e rec orded  by a  Judge in the open Court on 

08.12.2015 is made and  ac c ep ted .  Order XVIII dea ling  with hearing 

and  rec ord ing of evidenc e p rovides for a ll stages in the rec ord ing 
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of evidenc e namely persons who have right to c ommenc e the tria l, 

right to reserve to lead  evidenc e on issues c overed  by Rule 3(a ) of 

the Rules and  rebutta l evidenc e, mode and  manner of rec ord ing 

evidenc e in the Court by a  Judge or Commissioner as d irec ted  by 

the Court.   The purpose of ora l evidenc e and  the ob jec t of c ross 

examina tion c annot and  c ould  not be lost sight by the tria l Court 

while ac c ep ting  request for amendment of evidenc e a lready 

rec orded , signed  and  c ertified  by it.  At this junc ture, referenc e to 

dec ision in Rohit Steels Pvt. Ltd., Sec underabad v. Poddar Projec ts 

Ltd.,Hyderabad3 is useful and  the relevant portion reads thus. 

“4. It is not as if only those persons, who know English, 

alone are permitted to depose as witnesses.  In fact, 

majority of the witnesses depose in vernacular languages 

and the deposition is translated into English, by the 

Court.  The presence of the Counsel for parties ensures 

that the accurate translated version of the deposition is 

recorded.  The discrepancies, if any, are corrected at 

more stages than one.  Firstly, when the dictation takes 

place, the concerned parties or their Counsel can 

certainly point out the real purport of the statement of the 

witness.  Secondly, before the recorded deposition is 

signed, witnesses as well as the concerned Counsel are 

supposed to go through it.  The deposition acquires its 

evidentiary value only, when it is signed by the witness. 

Once the witness has chosen to sign it, he is supposed to 

have been satisfied about its accuracy and he cannot be 

permitted to turn around and complain of any inaccuracy. 

5.  Permitting the correction of deposition, at a later point 

of time, is prone to take away the importance of cross 

examination.  It may reflect on the capacity of the 

Presiding Officer also. If the sentences, in a deposition, 

are to be corrected, on the plea that it does not  represent 

the correct translation, many admissions or crucial 

sentences, which are found to be against the interest of a 

particular party, can be overcome through this process.  

                                                 
3
  2007 (3) ALD 281 
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Further, if any accidental omissions have taken place and 

the party had lost the chance of correcting them through 

re-examination, the opportunity of leading further 

evidence to present the actual purport, is always there.” 

 

The Code lays emphasis for c onduc t of tria l in open Court 

and  the pub lic  tria l in open Court is undoub ted ly essentia l for the 

hea lthy, ob jec tive and  fa ir administra tion of justic e.  As tria l is 

c onduc ted  in pub lic  gaze, na tura lly c hec ks jud ic ia l c apric e and  

vagaries.  This is one of the reasons for enhanc ing pub lic  

c onfidenc e in administra tion of justic e by Courts.   Openness and  

pub lic ity c onstitute the very soul of administra tion of justic e.  Open 

Court c onduc t of tria l in p rac tic e keeps the Judge trying  under tria l.  

Therefore, the Code has put in p lac e a ll p rovisions in p lac e for 

rec ord ing evidenc e and  the sanc tity a ttac hed  to suc h sta tement 

a fter the same is rec orded  as evidenc e. 

 

Plead ings in a  c ase a t best c an be trea ted  as result of 

instruc tion g iven by a  pa rty and  settled  by his c ounsel.  Proc edure 

enab les amendment to p lead ings sub jec t to a  few limita tions.  On 

the other hand , the witness deposes in open c ourt on oa th, in the 

p resenc e of Advoc a tes and  rec orded  by the Judge as evidenc e, 

p resumed to have been interp reted  c orrec tly, opportunity is 

ava ilab le to go through the rec orded  evidenc e, before it is ac tua lly 

signed  by witness and  c ertified  by the Court.  These steps have 

g iven sanc tity to sta tements made in c ourt by a  witness.  The 

evidenc e was rec orded  is apprec ia ted  fac tua lly and  lega lly under 

the p rovisions of the Evidenc e Ac t and  c onc lusions a re rec orded .  

Therefore, for slight or strong reasons, the rec orded  evidenc e ought 
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not to be amended  by the Court even a t the instanc e of a  pa rty 

making the sta tements. 

 

 

The power to amend  evidenc e is not expressly p rovided  

under Order XVIII of CPC.  The p roc edure p rovided  under Rule 16 of 

Order XVIII c annot be c onstrued  as power c onferred  on the Court 

to undertake ex post fac to  c orrec tions of the rec orded  evidenc e.   

In the c onsidered  view of this Court, Rule 16 dea ls with power of the 

Court to examine witnesses immed ia tely.  Rule 16(3) refers to the 

p roc edure set out in Rules 4 to 6 to and  if a  c orrec tion is pointed  

out, the Judge is empowered  to c arry out the c orrec tions, then take 

the signa ture of the pa rty and  then c ertify tha t evidenc e is 

rec orded .  A c ontemporaneous omission or c orrec tion pointed  out 

before signing the evidenc e has the advantage of d rawing the 

a ttention of the Court whic h has rec orded  the evidenc e, the 

c ounsel p resent when the evidenc e was rec orded  do their pa rt and   

then and  there a  bona  fide c orrec tion c an be a ttended  by the 

Court.  On the other hand , if the p roc edure stipula ted  in sub-Rule 3 

of Rule 16 is extended  for c orrec tion of evidenc e ava ilab le on 

rec ord , in the c onsidered  view of this Court, suc h p roc edure leads 

to an anoma lous situa tion as pointed  out by this Court in the 

dec ision referred  to supra .    In the c ase on hand , the insertion of 

word  “ not”  a t the instanc e of respondent in the impugned 

sentenc e is illega l and  sec ond ly c ontra ry to the exp lic it p roc edure 

p rovided  under Rules 4 and  6 of Order XVIIII of CPC and  not within 

the jurisd ic tion of the Court.  
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The dec isions relied  upon by the c ounsel for respondent a re 

not d irec tly on the point and  the points dec ided  therein a re not 

having persuasive p rec edenc e in dec id ing  the question tha t fell for 

c onsidera tion in this revision. 

 

 The revision is, ac c ord ing ly, a llowed  and  order impugned  in 

the revision is set aside.  No order as to c osts. 

 

          Misc ellaneous petitions, if any pend ing, sha ll stand  c losed . 

 

 

_____________ 

S. V. BHATT, J 

 

Da te:17.10.2016 

Note: 

L.R. Copy to be marked . 

B/ o . 

Stp  


