
HON’BLE SRI JUSTICE S.V.BHATT 

 

C.R.P. No.1256 OF 2011 

ORDER: 

  
Heard  Mr.V.V.L.N.Sa rma for petitioners and  Mr.K.S.Murthy for 

respondent. 

The revision is d irec ted  aga inst the order da ted  16.09.2010 in 

I.A. No.485 of 2009 in O.S. No.1169 of 2002 in the Court of                               

I Add itiona l Junior Civil Judge, Kakinada .   

The p la intiffs a re the revision petitioners.  On 12.08.2008, the 

suit was d ismissed  for default.  The instant app lic a tion is filed  to 

c ondone the delay of 32 days in filing  the petition to set aside the 

d ismissa l order.  

The c ase of petitioners is tha t a fter a  lapse of three months 

they went to the offic e of their c ounsel and  on going to the offic e, 

the petitioners have c ome to know tha t the suit was c a lled  for 

petitioners’  evidenc e on 12.08.2008 and  on ac c ount of fa ilure of 

petitioners to p roc eed  further with the matter, the suit was d ismissed  

for default.  The delay in filing  the petition for setting  aside the 

default order is tha t the deponent was suffering  from Bronc hitis and  

was under Doc tor’ s trea tment. The period  of trea tment is from 

01.07.2008 to 20.09.2008. Henc e the app lic a tion is filed  to c ondone 

the delay of 32 days in filing  petition to set aside the default order. 

The Court below framed  the following point for c onsidera tion: 

 Whether the petitioners a re entitled  for c ondoning the delay 

of 32 days in filing  petition for setting  aside the d ismissa l order? 

 The tria l Court has examined  the reasons sta ted  by the 

petitioners on their own merit and  p robab ility of the c irc umstanc es.  
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After examining the evidenc e p lac ed  by the petitioners in p roof of 

the averments in ac c ompanying a ffidavit, the find ing rec orded  by 

the Court is tha t there a re c ontrad ic tions in the evidenc e p roduc ed  

by the deponent.  The reason tha t one of the pa rties is suffering  

from Bronc hitis is no ground  for not filing  the a ffidavit evidenc e on 

12.08.2008.   If the illness sta ted  by the deponent is ac c ep ted , the 

Court c an c onsider c ondoning the delay. Therefore, the find ing 

rec orded  is tha t the Court d id  not believe the illness sta ted  by the 

petitioners on the ground  tha t the delay is not firstly sta ted  c orrec tly 

and  sec ond ly not suffic iently exp la ined . The app lic a tion is d ismissed .  

Henc e the revision. 

 Mr.Sarma appearing  for petitioners c ontends tha t the tria l 

Court has taken a  very pedantic  view of the matter.   There a re 

substantive rights for whic h a  p rayer for dec la ra tion is made. Even 

assuming tha t a  few c ontrad ic tions in the evidenc e p roduc ed  by 

the petitioners a re apparent on the fac e of the rec ord , still keep ing 

in view the age of 1st petitioner and  the na ture of relief p rayed  in 

the suit, the delay ought to have been c ondoned  imposing either 

c osts or exemp la ry c osts. 

 On the other hand , lea rned  c ounsel appearing  for 

respondent submits tha t firstly the a ffidavit filed  by the petitioners is 

found  to be inc orrec t and  sec ond ly the reasons g iven by the tria l 

Court do not c a ll for any interferenc e by this Court. 

 Now the point for c onsidera tion is whether the petitioners 

have made out a  ground  for interfering  with the order impugned  in 

the revision? 
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 Sinc e the c irc umstanc es lead ing up  to and  inc lusive of the 

order under revision a re suffic iently sta ted  to avoid  repetition, this 

Court is not reitera ting  these c irc umstanc es aga in. The                            

absenc e of 1st petitioner on 12.08.2008 is not d isputed  and  the 

default order was c ompelled  by petitioners. The a ffidavit a lleges 

tha t the 1st petitioner was unaware of ad journment on 12.08.2008 

and  the step  in the suit.  But a fter three months, the 1st petitioner 

visited  the offic e of her c ounsel and  has c ome to know the 

happenings.  The 1st petitioner further sta tes tha t she was suffering  

from illness, therefore, steps required  to be taken within time a re not 

taken.  This Court is of the view tha t the long and  short of the c ause 

shown by the petitioners is illness and  ignoranc e. The tria l Court has 

g iven suffic ient reasons for d isbelieving both the c irc umstanc es 

sta ted  by the petitioners.  This Court has d iffic ulty in ac c ep ting  the 

a lterna tive c ontention of Mr.Sarma tha t by imposing the terms, the 

delay ought to be c ondoned . It is noted  tha t the suit was filed  in 

2002 and  d ismissed  on 12.08.2008 henc e I am not persuaded  by this 

submission, for the terms c an be imposed  if the reasons sta ted  in the 

a ffidavit a re ac c ep ted  a t least as p robab le. Revision fa ils and  is 

d ismissed .  No order as to c osts.   

Misc ellaneous petitions pend ing if any sha ll stand  c losed . 

 

 

 

                                                                                       ___________ 

                                                                                        S.V.BHATT,J 

 

Date:28.09.2016 

Stp  


