
THE HON’ BLE SRI JUSTICE M.SEETHARAMA MURTI 
 

CIVIL REVISION PETITION No.5799 of 2015  
 
ORDER: 
 
 
 This is a revision under Art icle 227 of the Const itut ion of India by the 

respondents-defendants against  the order dated 15.09.2015 of the learned IV 

Addit ional Dist rict  Judge, Tirupat i of Chit toor Dist rict ,  passed in IA.no.332 of 

2012 in OS.no.68 of 2007 f iled by the pet it ioners-plaint if fs under Order I Rule 

10(2) and Sect ion 151 of the Code of the Civil Procedure, 1908, (‘ the Code’ , for 

short ) read with Rule 28 of A P Civil Rules of Pract ice, 1980, request ing to 

permit  the plaint if fs to implead the proposed 2nd defendant  as party 2nd 

defendant  in the suit  and carry out  amendments to the plaint  as stated in the 

pet it ion list .  

  
2. I have heard the submissions of Sri M.P. Chandramouli,  learned counsel 

represent ing Sri N. Bharat  Babu, learned counsel for the revision pet it ioners-

defendants (‘ the defendants’ ,  for short ) and of Sri A. Chandraiah Naidu, 

learned counsel appearing for the respondents-plaint if fs (‘ the plaint if fs’ ,  for 

short ).   I have perused the material record.  

 
3. The case of the plaint if fs in support  of their requests for addit ion of the 

proposed 2nd defendant  as a party 2nd defendant  and for amendment  and 

consequent ial amendment  of the plaint , in brief, is as follows: 

 The 2nd plaint if f  is the wife of the 1st plaint if f .   Plaint if fs 3 and 4 are the 

brothers of the 2nd plaint if f .   The 5th plaint if f  is represent ing the branch of late 

K. Jayamma along with the 6th plaint if f .   The suit  is f iled by the plaint if fs for 

part it ion of the propert ies more fully described in the plaint  ‘ A’  to ‘ D’  

schedules.  The sole defendant  is the elder brother of the 1st plaint if f .   He has 

been managing the j oint  family propert ies and was purchasing propert ies with 

the j oint  family income and keeping the same in his name and also in the name 

of his wife, the proposed 2nd defendant , by creat ing documents.  The 1st  
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plaint if f  secured two documents of  such propert ies.  Copies of the said 

documents are f iled along with the pet it ion.  The said propert ies are also liable 

for part it ion along with the plaint  schedule propert ies.  The said propert ies are 

not  ment ioned in the original plaint  schedule.  The evidence on the side of the 

plaint if fs is not  yet  closed.  In the circumstances, the pet it ion is f iled to 

implead the wife of the defendant  as the 2nd defendant  and to permit  to amend 

the plaint  and the plaint  schedule to facilitate seeking of part it ion of the 

proposed plaint  schedule propert ies, that  is, plaint  ‘ E’  to ‘ G’  schedule 

propert ies.  The delay in f il ing the pet it ion is neither wilful nor wanton.  The 

proposed amendment , if  permit ted, would not  cause any prej udice to the 

defendant  nor does it  change the nature and character of the suit .   

 
4.  Apart  from denial of the allegat ions made by the plaint if fs and 

reiterat ion of his defence, the case of the defendant  in the counter and 

addit ional counter and the case of proposed 2nd defendant , in brief, are as 

follows: 

 The proposed 2nd defendant , P. Nirmala, who is the wife of the 

defendant , is not  a co-sharer or a co-owner.  In the aff idavit  f iled in support  of  

the applicat ion, the plaint if fs have not  explained as to how the propert ies of  

the proposed 2nd defendant  are liable for inclusion in the plaint  schedule as ‘ E’  

and ‘ G’  schedule propert ies.  There is no cause of act ion for the plaint if fs 

against  the proposed 2nd defendant .  The t rial in the suit  has commenced and 

PWs1 to 3 were already examined.  Therefore, at  this stage of the suit ,  the 

present  applicat ion to permit  to add a party and amend and consequent ially 

amend the plaint  is not  maintainable.  The proposed 2nd defendant  has got  13 

acres of land of her own and she is also having poult ry farm consist ing sheds for 

20,000 layers of birds in her said land; she and her father are running the 

poult ry farm in the said land.  She has got  the property from her father by 

inheritance.  Thus, the proposed 2nd defendant  acquired the plaint  ‘ E’  and ‘ G’  

schedule propert ies with her own money and they are her self  acquired 
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propert ies.  The proposed ‘ F’  schedule property is self  acquired property of  the 

defendant  and it  was acquired by him with his own money, which he earned 

from his personal cont ract  works.  It  is an admit ted fact  that  this defendant  is 

a registered special class civil cont ractor and he has done several cont ract  

works.  The propert ies were shown in the income tax returns of this defendant  

as his self  acquired propert ies.  The 1st plaint if f  j oined with this defendant  as 

one of the partners in the cont ract  works related to some buildings at  Tirupat i 

and he took away his share of prof it  from the f irm and went  out  of the f irm.  

The documents related to the proposed ‘ F’  and ‘ G’  schedule propert ies are 

exhibited as exhibits A20 and A21.  Therefore, the plaint if fs have ample 

knowledge about  the existence of the said propert ies in the name of the 

proposed 2nd defendant .  No explanat ion is forthcoming for not  impleading the 

2nd defendant  and for not  amending the plaint  before the commencement  of  

the t rial.   The plaint if fs are not  diligent .  The proposed 2nd defendant  is not  a 

necessary party to the suit .   The plaint if fs are falsely claiming that  the 

proposed plaint  schedule propert ies described in the proposed schedules ‘ E’  to 

‘ G’  are propert ies liable for part it ion though they are in the names of the 

proposed 2nd defendant  and the defendant .  The j oint  family propert ies were 

divided in the year 1965 itself  by metes and bounds in an oral part it ion and the 

respect ive sharers are enj oying their respect ive shares of propert ies separately 

and exclusively.  The 1st plaint if f  is behind the lit igat ion.  He purchased several 

propert ies with the income from the j oint  family propert ies which had fallen to 

his share.  He cleverly obtained sale deeds in the name of his wife, son and 

daughters and fraudulent ly f iled this suit  against  this defendant  to knock away 

the propert ies of this defendant .  After the death of the father of this 

defendant  and after part it ion with his brother, mother and sisters, this 

defendant  started cement  business at  Tirupat i and did civil cont ract  works.  He 

is a big cont ractor and is paying income tax individually.  He purchased the 

propert ies in his name with his own earnings.  Earlier, OS.No.1184 of 1998 was 
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f iled on the f ile of the Court  of the learned I Addit ional Junior Civil Judge, 

Tirupat i,  for cancellat ion of said sale deed alleging that  T.V. Vimala, the 

vendor of ‘ F’  schedule property did not  execute the registered sale deed in 

favour of the defendant .  The said suit  was dismissed on merits.  The plaint if fs 

pleaded in the plaint  in OS.no.588 of 2007 that  the defendant  being the eldest  

son has been managing the j oint  family propert ies and all of  them are enj oying 

the produce according to their respect ive shares and since two years the 

defendant  is misusing the j oint  family funds.  It  is nowhere stated earlier that  

the defendant  has been purchasing propert ies in his name with the j oint  family 

funds by misusing the j oint  family funds.  In the plaint  it  is stated that  since 

one year the defendant  is misusing the j oint  family funds and propert ies.  The 

proposed schedule propert ies are being shown in the income tax and wealth tax 

accounts of the defendant  since more than 30 years.  The quest ion of 

purchasing the proposed schedule propert ies with the j oint  family funds 

therefore does not  arise for considerat ion.  The subj ect  pet it ion was f iled 

under Order I Rule 10(2) of  the Code.  The pet it ion was later amended due to 

death of the 2nd pet it ioner/ plaint if f .   The pet it ioner f iled neat  copy of the said 

pet it ion under Order VI Rule 17 of the Code; as such the neat  copy of the 

amended pet it ion is not  maintainable and is liable to be dismissed for not  f il ing 

the proper neat  copy of the amended pet it ion.  As per the amended Code, the 

commencement  of  t rial is a bar for seeking amendment  of  pleadings.  The 

plaint if fs misled the Court  and clandest inely f iled the pet it ion under Order I 

Rule 10(2) of the Code for adding the proposed party.  The amendment  of  

plaint  cannot  be sought  in impleadment  applicat ion and it  is liable to be 

dismissed on this ground alone. 

   
5.  At  the hearing before the t rial Court , no oral and documentary evidence 

was adduced on the side of the plaint if fs.  However, exhibits R1 to R47 were 

marked on behalf of the defendant  and proposed 2nd defendant .  
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6.  On merits and by the order impugned in this revision, the t rial Court  

allowed the pet it ion of the plaint if fs, int er al ia, observing that  merely for the 

reason of delay, a valuable right  cannot  be curtailed; and that  at  the stage of 

disposing of the interlocutory applicat ion of the plaint if fs, it  is not  possible for 

the Court  to ascertain whether the propert ies in quest ion were purchased with 

the j oint  family funds and were kept  in the names of the defendant  and the 

proposed defendant  who is no other than the wife of the defendant ; and that  

the said aspect  being a pure quest ion of  fact  has to be decided by the Court  

after taking into considerat ion the oral evidence that  would be brought  on 

record and that  if  the 2nd defendant  is impleaded and the plaint  is permit ted to 

be amended as sought  for by the plaint if fs, no prej udice would be caused to 

the defendant  and the proposed 2nd defendant . 

 
7.  At  the hearing, learned counsel for the part ies reiterated the respect ive 

content ions, which are already stated supra.  

 
8.  The learned counsel for the defendant  while reiterat ing the defence 

further submit ted as follows: 

The t rial Court  failed to see that  the pet it ion suffers from an error 

apparent  on the face of the record.  In the f irst  instance the pet it ion was f iled 

under Order VI Rule 17 of the Code praying to permit  the plaint if fs to implead 

the 2nd pet it ioner herein as 2nd defendant  and to make such other necessary 

consequent ial amendments.  The consequent ial amendment  is not  sought  for,  

for the addit ion of the proposed 2nd defendant ; but , a prayer is made to amend 

the paragraph 14 of the plaint , cause of act ion in the plaint  and also to add ‘ E’  

to ‘ G’  schedules in the plaint  schedule.  The provisions were however amended 

by order dated 20.10.2014 in IA.No.195 of 2014.  In the amendment  being 

sought  with regard to the cause of act ion, the plaint if fs have not  stated as to 

when they came to know about  the purchase of the ‘ E’  to ‘ G’  schedule 

propert ies though they are required to state the same in order to avoid bar of  
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l imitat ion.  The t rial Court  failed to see that  the cert if ied copies of t it le deeds 

of the proposed ‘ E’  to ‘ G’  schedule propert ies were obtained on 17.06.2008 by 

the plaint if fs, but , the subj ect  pet it ion was f iled in the year 2012.  The t rial 

Court , though referred to the binding j udgments cited by the revision 

pet it ioners, failed to follow the rat ios therein.  The t rail Court  failed to see 

that  the proposed amendment  in paragraph 14(a) is cont rary to the pleading in 

paragraphs 5 and 14 of the plaint .  In the plaint  it  is specif ically pleaded that  

the defendant  being the eldest  male member is managing the propert ies and 

that  the produce is being shared by the sharers and that  since one year prior to 

the f il ing of the suit ,  the defendant  is misusing the income from the j oint  

family propert ies.  However, the sale deeds by virtue of which the proposed 

plaint  ‘ E’  to ‘ G’  schedule propert ies were purchased, were obtained in the year 

1980.  Therefore, the very plaint  pleadings would lay bare that  the content ion 

of the plaint if fs that  the defendant  purchased propert ies with j oint  family 

income and kept  the propert ies in his name and in the name of his wife, the 

proposed 2nd defendant , by creat ing documents is untenable.   

 
9.  Per cont ra, the learned counsel for the plaint if fs while support ing the 

orders of the Court  below and while reiterat ing the content ions of the plaint if fs 

would submit  that  the suit  is one for part it ion and that  subsequent  to the f il ing 

of the suit  the 1st plaint if f  had obtained copies of the documents relat ing to the 

propert ies to be included in the plaint  schedule as ‘ E’  to ‘ G’  schedules and that  

in view of the fact  that  the said propert ies were acquired by the defendant  

who is managing the j oint  family propert ies with the income from the j oint  

family propert ies in his name and in the name of his wife, the proposed 2nd 

defendant , it  has become necessary to seek impleadment  of the proposed 2nd 

defendant  as party 2nd defendant  and amendments and consequent ial 

amendments of the plaint  as the propert ies ment ioned in the proposed 

schedules are also liable for part it ion.  He would also submit  that  a suit  for 

part ial part it ion is not  maintainable and that  if  the applicat ion is ordered, the 
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whole dispute can be given a quietus once and for all and in one lit igat ion 

without  driving the part ies to mult iple lit igat ions and that  the t rial Court  

having exercised its discret ion allowed the pet it ion of the plaint if fs and that  

therefore the said order does not  call for interference.  He had also submit ted 

that  since the l is is one for part it ion no prej udice would be caused if  the 

addit ion of a party and amendment  of the plaint  is permit ted as even a 

preliminary decree can be permit ted to be amended by permit t ing to add 

part ies and addit ional propert ies. 

 

10.  Coming to the aspect  of the provision of law that  would be applicable, it  

is apposite to note that  both Order I Rule 10 and Order VI Rule 17 of the Code 

read with Rule 28 of A P Civil Rules of Pract ice, 1980, are all relevant  and 

applicable.  In fact  Order I Rule 10 (4) reads as under: 

 

Where defendant  added, plaint  to be amended:—Where a defendant  is 

added, the plaint  shall,  unless the court  otherwise directs, be amended in 

such manner as may be necessary, and amended copies of the summons 

and of the plaint  shall be served on the new defendant  and, if  the court  

thinks f it ,  on the original defendant . 

 
 

11. As one of the content ions is that  the amendment  of the plaint  cannot  be 

permit ted once t rial has commenced, it  is necessary to refer to the provision of 

law viz.,  proviso to Order VI Rule 17 of the Code, which reads as under: 

 

“ Provided t hat  no applicat ion for  amendment  shal l  be al lowed af t er  t he 
t r ial has commenced, unless t he Cour t  comes t o t he conclusion t hat  
inspi t e of  due di l igence, t he par t y could not  have raised t he mat t er  
before t he commencement  of  t r ial .”  

 

11.1 It  is now prof itable to refer to the precedents: 

In J.Samuel and others v. Gat tu Mahesh and others1 the Supreme Court  

while dealing with an applicat ion for amendment  had held as follows: 

“ In the given facts, there is a clear lack of “ due diligence”  and the 

mistake commit ted certainly does not  come within the preview of a 

typographical error.   The term “ typographical error”  is defined as a 
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mistake made in the printed/ typed material during a print ing/ typing 

process. The term includes errors due to mechanical failure or slips of the 

hand or f inger, but  usually excludes errors of ignorance.  Therefore, the 

act  of neglect ing to perform an act ion which one has an obligat ion to do 

cannot  be called as a typographical error.  As a consequence the plea of 

typographical error cannot  be entertained in this regard since the 

situat ion is of lack of due diligence wherein such amendment  is impliedly 

barred under the Code.”  

 
In Raj kumar Gurawara (dead) through LRs v. S.K.Sarwagi and 

Company Private Limited and another2,  the Supreme Court  having referred to 

Order VI Rule 17 of the Code had held as follows: 

“ Further, it  is relevant  to point  out  that  in the original suit ,  the plaint if f  

prayed for declarat ion of his exclusive r ight  to do mining operat ions and 

to use and sell the suit  schedule property and in the pet it ion f i led during 

the course of the arguments, he prayed for recovery of possession and 

damages from the second defendant .  It  is set t led law that  the grant  of 

applicat ion for amendment  be subj ect  to certain condit ions, namely, (i) 

when the nature of it  is changed by permit t ing amendment ; (i i) when the 

amendment  would result  in int roducing new cause of act ion and intends 

to prej udice the other party; (i i i) when allowing amendment  applicat ion 

defeats the law of limitat ion.”  

 
In the decision in VIDYABAI V/s. PADMALATHA3 the Supreme Court  observed 

that  proviso to Order VI Rule 17 of the Code is couched in a mandatory form 

and, therefore, the court ’ s j urisdict ion to allow an applicat ion for amendment  

is taken away there under unless the condit ions precedent  therefor are 

sat isf ied, and that  before allowing amendment , the Court  must  come to a 

conclusion that  in spite of due diligence the part ies could not  have raised the 

mat ter before the commencement  of the t rial and that  it  is the primary duty of 

the Court  to decide as to whether such an amendment  is necessary to decide 

the real dispute between the part ies and only if  such a condit ion is fulf il led, 

the amendment  is to be allowed.  Thus, the proviso appended to Order VI Rule 

17 of the Code was held to rest rict  the power of the Court  and that  it  placed 

an embargo on exercise of it s j urisdict ion and that  unless the j urisdict ional fact  

                                                 
2 (2008) 1 SCC 364 
3 (2009) 2 Supreme Court Cases 409 
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as envisaged therein is found to exist , the court  would have no j urisdict ion at  

all to allow the amendment .   

 
In REVAJEETU BUILDERS V/s NARAYANA SWAMY4,  on an analysis of English 

and Indian case law, the Supreme Court  carved out  the following principles 

which should weigh with the Court  while dealing with an applicat ion for 

amendment : 

(1) Whether  the amendment   sought  is imperat ive for proper and effect ive 
adj udicat ion of the case; 

(2) Whether the applicat ion for amendment  is bona f ide or  mala f ide;  
(3) The amendment   should not  cause such prej udice to the other side which 

cannot  be compensated adequately in terms of money; 
(4) Refusing amendment  would in fact  lead to inj ust ice or lead to mult iple 

lit igat ion; 
(5) Whether the proposed amendment  const itut ionally or fundamentally  

changes the nature and character of the case; and  
(6) As a general rule, the court  should decline amendments if  a fresh suit  on 

the amended claims would be barred by limitat ion on the date of 
applicat ion. 

 
 
The Supreme Court , however, clarif ied that  the above principles were 

illust rat ive and not  exhaust ive.  

 
In CHANDER KANTA BANSAL V/s. RAJINDER SINGH5,  the Supreme Court , 

taking note of the fact  that   ` due diligence’  has not  been defined in the Code, 

referred to the dict ionary meaning of ` diligence’  which is to the effect  that  it  

means careful and persistent  applicat ion or effort  or a cont inual effort  to 

accomplish something; care; caut ion; the at tent ion and care required from a  

person in a given situat ion, and observed that  ` due diligence’  means the 

diligence reasonably expected from and ordinarily exercised by a person who 

seeks to sat isfy a  legal requirement  or to discharge an obligat ion.  Reference 

was also made to ` Words and Phrases’  by Drain-Dyspnea (Permanent  Edit ion 

13-A) wherein ` due diligence’  was defined in law to mean doing everything 

reasonable and not  everything possible.  The Hon’ ble Supreme Court , 

therefore, concluded that  ` due diligence’  would mean reasonable diligence 
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and would mean such diligence as a prudent  man would exercise in the conduct  

of his own affairs. 

  
Further, in the decision in Abdul Rehman and Another v. Mohd. Ruldu 

and Others6,  the Supreme Court , having taken note of the above provision of 

law had laid down that  it  is clear that  the part ies to the suit  are permit ted to 

bring forward amendment  of the pleadings at  any stage of the proceeding for 

the purpose of determining the real quest ion in cont roversy between them and 

that  the Courts have to be liberal in accept ing the same, if  such applicat ion for 

amendment  is made prior to the commencement  of  the t rial and that  if  such 

applicat ion is made after the commencement  of the t rial,  in that  event , the 

Court  has to arrive at  a conclusion that , inspite of due diligence, the party 

could not  have raised the mat ter before the commencement  of the t rial.  In the 

above decision the Supreme Court  reiterated the following proposit ion: 

 “ All amendments which are necessary for the purpose of determining 
real quest ions of cont roversy between the part ies should be allowed if  it  
does not  change the basic nature of the suit .   A change in the nature of 
relief claimed shall not  be considered as a change in the nature of suit  
and the power of amendment  should be exercised in the larger interests 
of doing full and complete j ust ice between the part ies.”   

 

In the above decision the Hon’ ble Supreme Court  further referred to the rat io 

in the decision in Pankaj a and another v. Yellapa7,  which runs as follows:  

“ If  the grant ing of amendment  really sub-serves the ult imate 
cause of j ust ice and avoids further lit igat ion, the same should be 
allowed.”  

 

In Pankaj a and another (6 supra) the facts are as under:  “ As per the case of 

the plaint if fs, the defendant , in violat ion of the Court  order, had further 

encroached into the suit  property. Therefore, the plaint if fs sought  for the 

amendment  of the plaint  for seeking the reliefs of declarat ion of ownership and 

possession of the said encroached area also.  The said applicat ion was allowed 

by the t rial Court . However, the Principal Civil Judge rej ected the applicat ion 
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for amendment  on the ground that  the applicat ion for amendment  was f iled at  

a belated stage.  The High Court  dismissed the revision on the said ground and 

also on the ground that  the amendment  int roduces a dif ferent  relief than what  

was originally asked for. The Supreme Court  permit ted the amendment  by 

allowing the appeals. 

   
In Sampath Kumar v. Ayyakannu and another8 the facts and rat io are 

as under:  “ A suit  was brought  in the year 1988 for perpetual inj unct ion in 

respect  of  an agricultural land.  Before the commencement  of  the t rial in the 

year 1999, the plaint if f  moved the applicat ion for amendment  of the plaint  

alleging that  during the pendency of the suit ,  the defendant  had forcibly 

disposed the plaint if f  in the year 1989.  On such averments the plaint if f  sought  

for the relief of declarat ion of t it le to the suit  property and consequent ial 

relief of recovery of possession.  The defendant  opposed the applicat ion of the 

plaint if f  stat ing that  he had perfected t it le to the property by adverse 

possession and that  the suit  is barred by law of limitat ion and that  a valuable 

right  that  had accrued to the defendant  is being sought  to be taken away by 

proposed the amendment .  The t rial Court  rej ected the applicat ion for 

amendment  observing that  the appropriate course for the plaint if f  was to bring 

a new suit .    The High Court  maintained the said order. The Supreme Court  

while allowing the appeal of the plaint if f  had referred to its earlier decisions 

and had f inally held as follows:   

8. In Rukhmabai  v. Lala Laxminaraya and Ors. :  AIR 1960 SC 335, 

this Court  has taken the view that  where a suit  was f i led without  

seeking an appropriate relief,  it  is a well set t led rule of pract ice 

not  to dismiss the suit  automat ically but  to allow the plaint if f  to 

make necessary amendment  if  he seeks to do so. 

9. Order 6 Rule 17 CPC confers j ur isdict ion on the Court  to allow 

either party to alter or amend his pleadings at  any stage of the 

proceedings and on such terms as may be j ust . Such amendments 

as are directed towards put t ing-forth and seeking determinat ion 

of the real quest ions in cont roversy between the part ies shall be 

permit ted to be made. The quest ion of delay in moving an 

applicat ion for amendment  should be decided not  by calculat ing 
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the period from the date of inst itut ion of the suit  alone but  by 

reference to the stage to which the hearing in the suit  has 

proceeded. Pre-t r ial amendments are allowed more liberally than 

those which are sought  to be made after the commencement  of  

the t r ial or after conclusion thereof. In former case generally it  

can be assumed that  the defendant  is not  prej udiced because he 

will have full opportunity of meet ing the case of the plaint if f  as 

amended. In the lat ter cases the quest ion of prej udice to the 

opposite party may arise and that  shall have to be answered by 

reference to the facts and circumstances of each individual case. 

No st rait -j acket  formula can be laid down. The fact  remains that  

a mere delay cannot  be a ground for refusing a prayer for 

amendment . 

10. An amendment  once incorporated relates back to the date of 

the suit .  However, the doct r ine of relat ion back in the context  of 

amendment  of pleadings is not  one of universal applicat ion and in 

appropriate cases the Court  is competent  while permit t ing an 

amendment  to direct  that  the amendment  permit ted by it  shall 

not  relate back to the date of the suit  and to the extent  

permit ted by it  shall be deemed to have been brought  before the 

Court  on the date on which the applicat ion seeking the 

amendment  was f i led. (See observat ions in Siddal ingamma and 

Anr .  v. Mamt ha Shenoy:  (2001) 8 SCC 561. 

11. In the present  case the amendment  is being sought  for almost  

11 years af ter the date of the inst itut ion of the suit .  The plaint if f  

is not  debarred from inst itut ing a new suit  seeking relief of 

declarat ion of t it le and recovery of possession on the same basic 

facts as are pleaded in the plaint  seeking relief of issuance of 

permanent  prohibitory inj unct ion and which is pending. In order 

to avoid mult iplicity of suits it  would be a sound exercise of 

discret ion to permit  the relief of declarat ion of t it le and recovery 

of possession being sought  for in the pending suit .  The plaint if f  

has alleged the cause of act ion for the reliefs now sought  to be 

added as having ar isen to him during the pendency of the suit .  

The merits of the averments sought  to be incorporated by way of 

amendment  are not  to be j udged at  the stage of allowing prayer 

for amendment . However, the defendant  is r ight  in submit t ing 

that  if  he has already perfected his t it le by way of adverse 

possession then the r ight  so accrued should not  be allowed to be 

defeated by permit t ing an amendment  and seeking a new relief 

which would relate back to the date of the suit  and thereby 

depriving the defendant  of the advantage accrued to him by 

lapse of t ime, by excluding a period of about  11 years in 

calculat ing the period of prescript ive t it le claimed to have been 

earned by the defendant . The interest  of the defendant  can be 

protected by direct ing that  so far as the reliefs of declarat ion of 

t it le and recovery of possession, now sought  for, are concerned 

the prayer in that  regard shall be deemed to have been made on 

the date on which the applicat ion for amendment  has been f i led. 

 

In Usha Devi v. Rij wan Ahamd9 a content ion was advanced that  the t rial 

of the suit  would commence with the set t lement  of the issues; and, in support  

                                                 
9 (2008) 3 Supreme Court Cases 717 
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of the said content ion that  the framing of issues marked the commencement  of  

the t rial of the suit  reliance was placed on the decision in Aj endraprasadj i 

N.Pandey v. Swami Keshavprakeshdasj i [(2006) 12 SCC1].  However, while 

meet ing the said content ion, the at tent ion of the Supreme Court  was invited to 

the decision of the Supreme Court  in Baldev Singh v. Manohar Singh  [(2006)6 

SCC 498] wherein it  was held as follows: 

“ Before we part  with this order, we may also not ice that  proviso to 
Order 6 Rule 17 CPC provides that  amendment  of pleadings shall not  
be allowed when the t r ial of the suit  has already commenced. For 
this reason, we have examined the records and f ind that , in fact , 
the t r ial has not  yet  commenced. It  appears from the records that  
the part ies have yet  to f i le their  documentary evidence in the suit .  
From the record, it  also appears that  the suit  was not  on the verge 
of conclusion as found by the High Court  and the t r ial Court . That  
apart , commencement  of t r ial as used in proviso to Order VI Rule 17 
in the Code of Civil Procedure must  be understood in the limited 
sense as meaning the f inal hearing of the suit ,  examinat ion of 
witnesses, f i l ing of documents and addressing of arguments. As 
noted hereinbefore, part ies are yet  to f i le their documents, we do 
not  f ind any reason to rej ect  the applicat ion for amendment  of the 
writ ten statement  in view of proviso to Order VI Rule 17 CPC which 
confers wide power and unfet tered discret ion on the Court  to allow 
an amendment  of the writ ten statement  at  any stage of the 
proceedings. 

 

Further, the Supreme Court  having referred to a three-j udge Bench decision in 

Saj j an Kumar v. Ram Kishan10,  had held as follows: 

“ Having heard the learned Counsel for the part ies, we 
are sat isf ied that  the appeal deserves to be allowed as 
the t r ial Court , while rej ect ing the prayer for 
amendment  has failed to exercise the j ur isdict ion vested 
in it  by law and by the failure to so exercise it ,  has 
occasioned a possible failure of j ust ice. Such an error  
commit ted by the t r ial Court  was liable to be corrected 
by the High Court  in exercise of it s supervisory 
j ur isdict ion, even if  Sect ion 115 CPC would not  have 
been st r ict ly applicable. It  is t rue that  the Plaint if f-
Appellant  ought  to have been diligent  in prompt ly 
seeking the amendment  in the plaint  at  an early stage of 
the suit ,  more so when the error on the part  of the 
plaint if f  was pointed out  by the defendant  in the writ ten 
statement  it self .   St il l,  we are of the opinion that  the 
proposed amendment  was necessary for the purpose of 
br inging to the fore the real quest ion in cont roversy 
between the part ies and the refusal to permit  the 
amendment  would create needless complicat ions at  the 
stage of the execut ion in the event  of the plaint if f-
appellant  succeeding in the suit .”  

 

                                                 
10 (2005) 13 SCC 89 
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Thus in Usha Devi’ s case (Supra), the Supreme Court , keeping in view of the 

decision in Saj j an Kumar (supra), held as follows: 

“ We may clar ify here that  in this order we do not  venture to 
make any pronouncement  on the larger issue as to the stage 
that  would mark the commencement  of t r ial of a suit  but  we 
simply f ind that  the appeal in hand is closer on facts to the 
decision in Saj j an Kumar and following that  decision the 
prayer for amendment  in the present  appeal should also be 
allowed.”  

 

11.2  In the case on hand also, the evidence on the side of the plaint if fs is not  

yet  closed.  Therefore, in the well considered view of this Court , the facts of 

the present  case are akin to the facts of the cases in the decisions in Usha 

Devi,  Baldev Singh and Saj j an Kumar (supra).  Therefore, the content ion, in 

the counter of the defendants that  the belated request  of the plaint if fs for 

amendment  of the plaint  cannot  be permit ted, is devoid of merit .  

 

12.   Coming to the addit ion of the proposed 2nd defendant , the wife of the 

defendant , as party 2nd defendant  to the suit ,  the specif ic case of the plaint if fs 

is that  the plaint  ‘ E’  and ‘ G’  schedule propert ies were acquired by the 

defendant  with the j oint  family income and the documents were obtained in 

the name of his wife and therefore the said propert ies are also liable for 

part it ion.  The defence of the defendant  and the proposed 2nd defendant  

before this Court  is that  the proposed 2nd defendant  was having huge extent  of  

land and in that  land she was having a big poult ry farm and that  she has got  

independent  sources of income and that  from that  income she acquired the 

property in her name and that  the property was not  acquired with the j oint  

family income by the defendant  in her name.  Similarly, insofar as the other 

proposed schedule, the case of the defendant  is that  he acquired the said 

property with his earnings from civil cont ract  works and cement  business.  As 

right ly and fairly conceded, the merits of the averments sought  to be 

incorporated by way of amendment  are not  to be j udged at  the stage of 

allowing prayer for amendment .  Even as per the precedent ial guidance of the 
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Supreme Court  an amendment  can be permit ted if  it  is intended to determine 

the real quest ion in cont roversy and that  all amendments, which are necessary 

for the purpose of determining real quest ions of cont roversy between the 

part ies, shall be allowed if  such amendments sought  for do not  change the 

basic nature of the suit .   A change in the nature of relief claimed shall not  be 

considered as a change in the nature of the suit .   The power of amendment  

should be exercised in the larger interests of doing full and complete j ust ice 

between the part ies and that  all amendments, which are necessary for the 

purpose of determining the real quest ion in cont roversy, should be allowed.  

Further, if  the grant ing of amendment  really sub-serves the ult imate cause of 

j ust ice and avoids further lit igat ion, the same should be allowed.  The Court  

has also to consider whether the proposed amendment  is intended to 

determine the real dispute between the part ies.  The law is well set t led that  

all amendments ought  to be allowed which sat isfy the two condit ions: (a) of  

not  working inj ust ice to the other side, and (b) of  being necessary for the 

purpose of determining the real quest ions in cont roversy between the part ies.  

If  the amendment  as proposed is allowed, no right  accrued to the defendant  

would get  defeated as the defendant  from the incept ion is denying the case of 

the plaint if fs and is contending that  there was a prior oral part it ion and that  

the suit  for part it ion is not  maintainable.  In the well-considered view of this 

Court , if  the amendment  is permit ted, though sought  belatedly, also helps in 

avoiding the mult iplicity of the proceedings and in set t ing at  rest  the dispute 

between the part ies.  Therefore, for all the aforesaid reasons, grant ing of the 

reliefs as claimed in the subj ect  applicat ion really sub-serves the ult imate 

cause of j ust ice and avoids further lit igat ion.  Hence, the applicat ion of the 

plaint if fs seeking addit ion of the 2nd defendant  and amendment  of the plaint  

and plaint  schedule deserves to be allowed.  As a sequel, it  must  be held that  

the Court  below is j ust if ied in allowing the pet it ion of the plaint if fs.    
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13.  On the above analysis, this Court  f inds that  the order impugned does not  

brook interference.   

14. Accordingly, the Civil Revision Pet it ion is dismissed confirming the order 

of the t rial Court .   

  Miscellaneous pet it ions, if  any, pending in this revision, shall stand 

closed. There shall be no order as to costs. 

  
______________________ 
M.SEETHARAMA MURTI, J 

30th November, 2016  
Vj l  


