
HON’ BLE SRI JUSTICE C. PRAVEEN KUMAR 

CIVIL REVISION PETITION No. 3408 of 2016  

ORDER:  

 

1) Assailing the order dated 26.04.2016 passed in I.A.No.407 of 

2014 in O.S.No.63 of 2013 on the f ile of the Principal Junior Civil 

Judge, Put tur, wherein and whereunder an applicat ion f iled under 

Order VIII Rule 6A and Sect ion 151 of C.P.C. was rej ected, the 

present  Civil Revision Pet it ion is f iled under Art icle 227 of the 

Const itut ion of India.  

2) The facts in issue are as under:  

3) The respondent / plaint if f  f iled O.S.No.63 of 2013 seeking 

permanent  inj unct ion against  the pet it ioner and another, their 

men, agents, servants, relat ives etc. from interfering with his 

peaceful possession and enj oyment  over the land admeasuring 

Ac.0.62 cents in Sy.No.69/ 3A situated at  Kayam Village, 

Vadamalapet  Mandal, Tirupat i Rural,  Chit toor Dist rict .   The said 

suit  came to be f iled on 02.04.2013.  While things stood thus, 

defendant  No.1 f iled his counter-claim on 06.06.2013 alleging that  

he is in possession of the land and he has acquired the same by 

way of registered gif t  set t lement  deed dated 22.09.1980.  After 

f il ing of the suit ,  the respondent / plaint if f  and his men started 

encroaching upon the said land.  Thereafter writ ten statement  

came to be f iled on 10.06.2013 reiterat ing the contents of the 

counter claim, though the alleged at tempt  to t respass on 
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14.05.2013 is not  specif ically ment ioned.  However in para No.12 

of the said writ ten statement  it  has been stated that  taking 

advantage of the pendency of the suit ,  the plaint if f  and his family 

members are t rying to encroach upon the suit  property and are 

also t rying to dispossess him from the suit  property.   

4) A counter came to be f iled to the counter-claim by the 

plaint if f  disput ing the averments made therein.   

5) After hearing both sides, the t rial Court  rej ected the request  

of counter-claim on the ground that  defendant  No.1 is claiming 

possession as well as right  and t it le over the suit  schedule 

property and that  he has to take steps to prove his right  if  he is 

having right  over the plaint  schedule property by f il ing a separate 

suit  but  not  by way of counter-claim.   Aggrieved by the same, the 

present  Civil Revision Pet it ion is f iled.  

6) The issue as to whether the circumstances under which a 

counter-claim can be entertained came up for considerat ion 

before the Apex Court  on morethan one occasion.   

7) In Bol lepanda P.Poonacha and anot her  v. K.M.Madapa1 

the Apex Court  held that  the right  to f ile counter-claim is an 

addit ional right . It  may be f iled in respect  of any right  or claim, 

the cause of act ion therefor, however, must  accrue either before 

or after the f il ing of the suit  but  before the defendant  has raised 

his defence.  The Apex Court  further held that  the Court , must , 
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however, exercise the discret ionary j urisdict ion in a j udicious 

manner.   

8) In Jag Mohan Chawla and anot her  v. Dera Radha swami 

Sat sang and ot hers2  the Apex Court  observed as under:  

“ The counter-claim could be t reated as a cross suit  and it  

could be decided in the same suit  without  relegat ing the 

part ies to a fresh suit .  It  is t rue that  in money suits, 

decree must  be conformable to Order 20, Rule 18, CPC but  

the obj ect  of the amendments int roduced by Rules 6A to 

6G are conferment  of a statutory right  to the defendant  to 

set  up a counter-claim independent  of the claim on the 

basis of  which the plaint if f  laid the suit ,  on his own cause 

of act ion. In sub-rule (1) of Rule 6A, the language is so 

couched with words of wide width as to enable the part ies 

to bring his own independent  cause of act ion in respect  of  

any claim that  would be the subj ect  mat ter of an 

independent  suit .  Thereby, it  is no longer confined to 

money claim or to cause of act ion of the same nature as 

original act ion of the plaint if f .  It  need not  relate to or be 

connected with the original cause of act ion or mat ter 

pleaded by the plaint if f .  The words "any right  or claim in 

respect  of  a cause of act ion accruing with the defendant " 

would show that  the cause of act ion from which the 

counter-claim arises need not  necessarily arise from or 

have any nexus with the cause of act ion of the plaint if f  

that  occasioned to lay the suit .  The only limitat ion is that  

the cause of act ion should arise before the t ime f ixed for 

f il ing the writ ten statement  expires. The defendant  may 

set  up a cause of act ion which has accrued to him even 

after the inst itut ion of the suit .  The counter-claim 

expressly is t reated as a cross suit  with all the indicia of 

pleadings as a plaint  including the duty to aver his cause 

of act ion and also payment  of the requisite court  fee 
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thereon. Instead of relegat ing the defendant  to an 

independent  suit ,  to avert  mult iplicity of  the proceeding 

and needles protect ion, the legislature intended to t ry 

both the suit  and the counter- claim in the same suit  as 

suit  and cross suit  and have them disposed of in the same 

t rial.  In other words, a defendant  can claim any right  by 

way of a counter-claim in the same suit  as suit  and cross 

suit  and have them disposed of in the same t rial.  In other 

words, a defendant  can claim any right  by way of a 

counter-claim in respect  of any cause of act ion that  has 

accrued to him even though it  is independent  of the cause 

of act ion averred by the plaint if f  and have the same cause 

of act ion adj udicated without  relegat ing the defendant  to 

f ile a separate suit .  Acceptance of the content ion of the 

appellant  tends to defeat  the purpose of amendment . 

Opportunity also has been provided under Rule 6-C to seek 

delet ion of the counter-claim. It  is seen that  the t rial 

Court  had not  found it  necessary to delete the counter- 

claim. The High Court  directed to examine the ident ity of 

the property. Even otherwise, it  being an independent  

cause of act ion, though the ident ity of the property may 

be dif ferent , there arises no illegality warrant ing dismissal 

of counter-claim. Nonetheless, in the same suit ,  both the 

claim in the suit  and the counter-claim could be t ried and 

decided and disposed of in the same suit .”   

9) In view of the two j udgments referred to above, it  is clear 

that  the pet it ioner herein is ent it led to make a counter-claim 

before f il ing his defence.  Admit tedly, in the instant  case, 

counter-claim is made prior to f il ing of the writ ten statement .   

10) Learned counsel for the respondent  submits that  the 

contents of the counter-claim and the contents of the writ ten 

statement  are at  variance.  I am afraid the said argument  cannot  

be accepted.  It  is to be noted that  the contents in counter-claim 
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and writ ten statement  was with regard to land admeasuring 

Ac.0.62 cents out  of Ac.1.24 cents in Sy.No.69/ 3 of Kayam Village.  

Defendant  No.1 claimed to be in possession by virtue of registered 

gif t  deed dated 22.09.1980 while he was a minor and represented 

by his mother.  Insofar as the plaint if f  is concerned, he claims to 

be having right  over the property by virtue of registered gif t  deed 

executed on 12.09.2008.  The averments in the counter-claim also 

clearly show that  recognizing possession, defendant  No.1 was said 

to have been issued pat tadar pass book and t it le deed to the 

extent  referred to in the said survey number.  His name was also 

said to have been mutated in the relevant  revenue records.  His 

case is that  basing on the said document  he was being granted 

loan by Sri Venkateswara Grameena Bank, Kammapalli Branch and 

also by the Bank of India, Kayampet  Branch.  It  is also his case 

that  after f il ing of the suit ,  the plaint if f  and his men came to the 

property on 14.05.2013 and t ried to dispossess him but  the t imely 

intervent ion of elders, the plaint if f  and his family members left  

the place with a warning.  Therefore, he seeks only an inj unct ion 

against  the plaint if f  in the counter-claim, but  st rangely the 

learned t rial Judge erroneously observed that  the pet it ioner is 

claiming possession, right  and t it le over the property which in my 

view appears to be incorrect .   

11) The next  ground which has been urged by the learned 

counsel for the respondent  is that  no proper court  fee has been 

paid as required, hence he cannot  take the plea as sought  for in 

the counter claim.  The same is countenanced by the learned 
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counsel for the pet it ioner stat ing that  he has paid the court  fee of 

Rs.411/ - on 01.06.2013 and a challan to that  effect  is also f iled 

before the Court .   

12) Having regard to the above, the order under challenge is        

set -aside and the Civil Revision Pet it ion is allowed.  The t rial 

Court  is directed to hear both O.S.No.63 of 2013 and the counter-

claim together and pass orders in accordance with law. There 

shall be no order as to costs.   

13) Miscellaneous Pet it ions, if  any, pending in this Civil Revision 

Pet it ion, shall stand closed.  

 
_________________________ 
JUSTICE C. PRAVEEN KUMAR 

 

01.12.2016  
gkv  

 

 

 


