
HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
 

CI VI L REVI SI ON PETI TI ON No .2 9 1 8  o f  2 0 1 6   

ORDER:    
 

This Civil Revision Pet it ion under Art icle 227 of the 

Const itut ion of I ndia is filed by the revision 

pet it ioner/ defendant  No.1 challenging the Order Dt . 

04.05.2016 in I .A.No.265 of 2016 in I .A.No.105 of 2016 in 

O.S.No.408 of 2016 on the file of IV Junior Civil Judge, City 

Civil Court , Hyderabad, appoint ing an advocate 

com m issioner to note down the physical features of the 

schedule property to find out  whether respondent  No.1 

allegedly raised any illegal const ruct ion in the lane.  

2.  The Pet it ioner herein is the defendant  No.1 before the 

t r ial Court  and that  the plaint iff/ respondent  No.1 herein 

filed suit  for perpetual injunct ion rest raining defendant  

No.1, his m en, agents and representat ives etc., from  

m aking any const ruct ion in the ‘A and B’ schedule property 

i.e., encroachm ent  in the lane m aking illegal const ruct ion 

without  obtaining necessary perm ission from  the concerned 

authorit ies and for m andatory injunct ion direct ing 

defendant  No.2 to take steps not  to allow defendant  No.1 

from  m aking or proceeding with future illegal const ruct ion 

in the schedule property.  
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3.     Defendant  No.1 filed Writ ten statem ent  denying the 

very existence of lane adjacent  to ‘A and B’ schedule 

property shown in the schedule annexed to the plaint . 

During pendency of the suit , the plaint iff/ pet it ioner filed a 

pet it ion for grant  of tem porary injunct ion under Order 39 

Rules 1 and 2 and in the sam e pet it ion, the 

plaint iff/ pet it ioner filed another applicat ion under Order 26 

Rule 9 CPC to appoint  an advocate com m issioner to note 

down the physical features, m ore part icular ly, to find out  

whether defendant  No.1 raised any const ruct ion in the 

schedule property.  

4.  Defendant  No.1 filed Counter denying m aterial 

allegat ions m ainly contending that  no such lane was in 

existence and thereby the quest ion of appointm ent  of 

advocate com m issioner does not  ar ise.  

5.  The t r ial Court  after hearing both the counsel passed 

Order dt . 4.05.2016 appoint ing Sri Sameer, as Advocate 

com m issioner for the aforesaid purpose, fix ing his fee at  

Rs.2000/ -  payable by the pet it ioner, direct ly.   

6.  The present  revision is filed raising several 

content ions, m ainly contended that  filing an inter locutory 

applicat ion in another inter locutory applicat ion is 

im perm issible and that  appointment  of an advocate 

com m issioner to note down the physical features amounts 
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to collect ion of evidence and prayed to set  aside the Docket  

Order dt . 4.05.2016 in I .A.No.265 of 2016 in I .A.No.105 of 

2016 in O.S.No.408 of 2016 .  

7.  During hearing, learned counsel for revision pet it ioner 

m ainly contended that  passing an order appoint ing 

advocate com m issioner in a pet it ion filed under Order 39 

Rules 1 and 2 of CPC is illegal and that  apart  when the 

pet it ioner him self contending that  no lane is in existence at  

any t im e, appoint ing advocate commissioner to note down 

the physical features of the alleged lane, am ounts to 

collect ion of evidence and therefore, the Order of the t r ial 

Court  is illegal and prayed to set  aside the sam e.  

8.  Whereas Sri C.M.R.Velu, learned counsel for 

respondent  No.1/ plaint iff would contend that  advocate 

com m issioner can be appointed even in a pet it ion filed 

under Order 39 Rules 1 and 2 of CPC and relied on the 

judgm ents of Apex court  reported in ECE I n d u st r ies 

Lim i t ed  v . S.P.Real  Est at e Dev elop er s Pr iv at e Lim i t ed 1 

and in Mal l i k ar j u n a Sr in iv asa Gu p t a v . K. Sh esh i r ek h a 2 

regarding powers of this Court  under Art icle 228 of 

Const itut ion of I ndia  and on the st rength of law declared in 
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the above two judgm ents, he totally supported the Order 

under challenge.  

9.   The suit  is adm it tedly filed by the respondent  No.1 for 

grant  of perpetual injunct ion and for m andatory injunct ion 

rest raining defendant  No.1 from raising any const ruct ion in 

the lane and also to issue a direct ion to defendant  No.2 to 

rem ove the const ruct ion, if any, m ade in the schedule 

property, without  obtaining prior perm ission from  the 

m unicipal authorit ies.  Whereas the revision pet it ioner 

contended that  no lane was in existence.  When the revision 

pet it ioner is contending that  no lane is in existence, it  is for 

the respondent  No.1/ plaint iff to establish the existence of 

lane by adducing evidence and the Court  has to record a 

finding at  the final disposal of the suit  and if a 

com m issioner is appointed at  this stage, m ore part icular ly, 

direct ing him  to note down the physical features of the 

const ruct ion, if any, raised in the lane, amounts to  arr iving 

at  a conclusion at  this stage about  the existence of the lane 

itself and not ing down the physical features of the 

const ruct ion, if any, raised would direct ly amounts to 

collect ion of evidence and it  cannot  be perm it ted.   

10.  The learned counsel for respondent  No.1 would draw 

the at tent ion of this Court  to a judgm ent  reported in ECE 

Real  Est at e’s  case (1 supra)  to contend that  a 
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com m issioner can be appointed even in a pet it ion filed 

under Order 39 Rules 1 and 2 and in the facts of the above, 

the Apex Court  while ordering status quo to be m aintained 

by both the part ies, appointed an Advocate Com m issioner 

to note down the stage of const ruct ions, if any, so as to 

avoid unnecessary com plicat ions.  I n the peculiar 

circum stances of the case, the Com m issioner was 

appointed.  But , in Mal l i k ar j u n a Sr in iv asa Gu p t a ’s case 

(2 supra) ,  this Court  while holding that  the power of the 

judicial review under Art icle 227 of the Const itut ion is wider 

than one conferred on the High Court  by Art icle 226 of the 

Const itut ion of I ndia and the power of superintendence of 

the High Court  is not  subject  to som e technicalit ies of 

procedure or t radit ional fet ters, which are to be found in 

cert iorar i jur isdict ion.  Therefore, this Court , on technical 

grounds of filing an applicat ion under Order 26 Rule 9 of 

CPC in a pet it ion filed under Order 39 Rules 1 and 2 of CPC, 

the Order cannot  be set  aside by exercising power of 

superintendence under Art icle 227 of the Const itut ion of 

I ndia.  

11.   As seen from  the Order under challenge, the 

Comm issioner was appointed to note down the physical 

features in the lane, which is in dispute, and it  has to be 

determ ined the existence of lane at  the end of the t r ial in 

the suit .  Before deciding the legality about  appoint ing of 
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advocate com m issioner for the aforesaid purpose, I  would 

like to advert  to the powers of this Court  to interfere with 

the Order under challenge or not .  The power of this  Court  

under Revision under Art icle 227 of the Const itut ion of I ndia 

is supervisory in nature and this Court  can interfere with 

the orders passed by the Subordinate Courts or Tribunals 

only when they failed to exercise jur isdict ion or where 

exceeded their jur isdict ion or exercised their jur isdict ion 

illegally or irregular ly conferred on them .   

12.  Tim e and again, the scope of Art icle 227 of the 

Const itut ion of I ndia cam e up for considerat ion before the 

Apex Court  in several cases and the Apex Court  laid down 

certain pr inciples.  I t  is well set t led law that  High Court  can 

exercise supervisory jur isdict ion under Art icle 227 of the 

Const itut ion of I ndia to keep subordinate Courts or 

Tribunals within the boundaries of their  jur isdict ion. The 

Apex Court  in St at e, t h r ou g h  Sp ecia l  Cel l , New  Delh i  v . 

Nav j o t  San d h u  @ Af sh an  Gu r u  an d  o t h er s3 an d  Sar a la 

Ja in  an d  Ot h er s v . San g u  Gan g ad h ar  an d  Ot h er s4,  

exam ined the power of High Court  to interfere with the 

Orders of subordinate courts or Tribunals in exercise of its 

supervisory jur isdict ion under Art icle 227 of the Const itut ion 
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of I ndia.  I n the light  of the law laid down by the Apex 

Court , it  is abundant ly clear that  this Court  can exercise its 

jur isdict ion only in except ional circum stances which is 

supervisory in nature.  Therefore, if the Court  finds that  

there is an illegal exercise of jur isdict ion by the t r ial Court , 

this Court  can interfere with the Order under challenge, 

otherwise, this Court  cannot  exercise power though the 

Order is wrong.  

 13.    Keeping in m ind the scope of power of this Court  

under Art icle 227 of the Const itut ion of I ndia, it  is 

necessary to decide the real cont roversy between the 

part ies.  According to Sect ion 75 and Order XXVI  of CPC, 

the Court  has discret ion to appoint  a comm issioner, but  the 

discret ion has to be exercised in a judicious and sound 

m anner and not  whim sically.  Before appoint ing 

Comm issioner, Court  shall exam ine pleadings, relief claim ed 

and real cont roversy between the part ies.  

 14.    I n the present  case, the very existence of lane is in 

dispute and unless the existence of lane is established, a 

com m issioner cannot  be appointed to note down the 

physical features of the const ruct ion, if any, raised by the 

defendant  No.1/ revision pet it ioner. I f such Order is 

accepted, it  amounts to deciding the existence of lane itself,  

which is disputed by the revision pet it ioner.  
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15.  I n the pet it ion filed under Order 29 Rule 9 of CPC, the 

pet it ioner sought  for appointm ent  of advocate 

com m issioner to note down the physical features of the 

schedule property and the sam e was ordered and such 

direct ion direct ly dest royed the plea raised by the 

defendant  No.1 in the writ ten Statement .  I n sim ilar 

circum stances, in Moh am m ad  Meh t ab  Kh an  an d  o t h er s 

v . Kh u sh n u m a I b r ah im  an d  o t h er s5,  the Apex Court  held 

that   

      “  given the ground realit ies of the situat ion, it  is 

neither feasible nor pract ical to take the view that  inter im  

m at ters, even though they m ay be inext r icably connected 

with the m erits of the m ain suit , should always be 

answered by m aintaining a st r ict  neut ralit y, nam ely, by a 

refusal to adjudicate.  Such a stance by the Courts is 

neither feasible nor pract icable. Court ,  therefore, will 

have to venture to decide inter im  m at ters on 

considerat ion of issues that  are best  left  for adjudicat ion 

in the full t r ial of the suit .   I n view of the inherent  r isk in 

perform ing such an exercise which is bound to becom e 

delicate in m ost  cases the pr inciples that  the Courts m ust  

follow in this regard are required to be stated in som e 

detail though it  m ust  be m ade clear that  such pr inciples 

cannot  be ent rapped within any st rait  j acket  form ula or 

any precise laid down norm s.  Courts m ust  endeavour to 

find out  if inter im  relief can be granted on considerat ion 

of issues other than those involved in the m ain suit  and 

also whether part ial inter im  relief would sat isfy the ends 

of just ice t ill f inal disposal of the m at ter.  The 

consequences of grant  of injunct ion on the defendant  if 

the plaint iff is to lose the suit  along with the 

consequences on the plaint iff where injunct ion is refused 

but  eventually the suit  is decreed has to be carefully 

weighed and balanced by the Court  in every given case.  

I nter im  reliefs which am ount  to pre- t r ial decrees m ust  be 

avoided wherever possible” .   
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16.   I n another judgm ent  reported in Har y an a W al f  

Boar d  an d  o t h er s v . Sh an t i  Sar u p  an d  o t h er s6,  the 

Apex Court  held that   

        “Adm it tedly, in this case, an applicat ion was filed 

under Order 26 rule 9 of CPC which was rejected by the 

t r ial Court , but  in view of the fact  that  it  was a case of 

dem arcat ion of the disputed land, it  was appropriate for  

the Court  to direct  the invest igat ion by appoint ing a Local 

Com m issioner under Order 26 Rule 9 CPC.  The appellate 

Court  found that  the t r ial Court  did not  taken into 

considerat ion the pleadings of the part ies when there was 

no specific denial on the part  of the respondents 

regarding the allegat ions of unauthorized possession in 

respect  of the suit  land by them  as per para 3 of the 

plaint ” . 

 

17.   I n view of the law declared by the Apex Court , it  is 

clear that  when an issue is the subject  m at ter of the m ain 

suit  in part icular, such issue cannot  be decided at  the 

inter locutory stage, while exercising power under Order 26 

Rule 9 of CPC or passing any injunct ion under Order 39 

Rules 1 and 2, which are incidental to the m ain 

proceedings.    

18.  I t  is apposite to ext ract  the operat ive port ion of the 

Order:  

       “  On Perusal of the record, it  reveals that  there is a 

const ruct ion m ade by respondent  No.1 and note down the 

physical features of the schedule property of alleged 

property, whether there is a illegal const ruct ion was 

const ructed by respondent  No.1 or not .  I n the result , this 

Pet it ion is allowed.  Therefore, the Court  is appoint ing an 

Advocate Com m issioner Sri Sam eer, to note down the 

physical features of the suit  schedule property.  The 

advocate com m issioner fee is fixed for Rs.2000/ -  which is 

payable by the pet it ioner herein. The advocate 
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com m issioner is directed to take photographs of the 

disputed property and file report  on 06.06.2016” .  
 

19.  The disputed property is a lane allegedly and unless 

the existence of lane is accepted by the Court , which is an 

issue to be decided after full fledged t r ial, the com m issioner 

cannot  be appointed. Even otherwise, appointment  of an 

advocate com m issioner for such relief regarding raising of 

const ruct ion would am ount  to collect ion of evidence, which 

is im perm issible under law.  

20.    While considering an applicat ion filed under Order 26 

Rule 9 of CPC, the Court  shall exam ine the pleadings, relief 

claim ed and real cont roversy between the part ies and that  

appointm ent  of an Advocate Com m issioner in an 

inter locutory applicat ion filed under Order 26 Rule 9 of CPC 

shall am ount  to grant  of relief at  pre- t r ial stage and decides 

the issue involved in the suit , which is a subject  m at ter of 

the t r ial. I n the present  facts and circum stances of the 

case, the very existence of the lane, in which, the pet it ioner 

allegedly raised const ruct ions is the subject  m at ter of the 

m ain suit . The issue involved in the m ain suit  is to be 

decided at  the end of the t r ial.  I n such a case, appointm ent  

of an Advocate Com m issioner, at  this stage, in a pet it ion 

filed under Order 26 Rule 9 of CPC, in another applicat ion 

filed for grant  of tem porary injunct ion, is erroneous. The 

principle laid down in ECS I n d u st r ies Lim i t ed ’s  case, 
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referred to supra, has no direct  applicat ion to the present  

facts of the case and sim ilar ly, the other judgm ent  another 

of this Court  in Mal l i k ar j u n a Sr in iv as Gu p t a ’s  case, 

referred supra, has no applicat ion to the present  facts of 

the case, in view of the Apex Court  judgm ent  in St at e, 

t h r ou g h  Sp ecia l  Cel l ’s case, referred supra. 

21.  Since the powers of this Court  are wider under Art icle 

227 of the Const itut ion of I ndia, as the t r ial Court  illegally 

exercised its jur isdict ion in appoint ing an Advocate 

Commissioner the Court  can interfere.  Hence, the Order 

under challenge in I .A.No.265 of 2016 is hereby set  aside 

and it  is left  open to the Revision Pet it ioner to renew the 

sam e request  at  appropriate stage, if advised.  

22.  Accordingly, this Civil Revision Pet it ion is allowed. No 

costs. 

        As a sequel, m iscellaneous pet it ions, if any, pending 

in this case, shall stand closed. 

                                            
____________________________________________ 

                                   M. SATYANARAYANA MURTHY, J  

Date:    31-08-2016. 

eha 
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