
HON’BLE SRI JUSTICE S.V. BHATT 

  

C.R.P.No.6185 OF 2009  

ORDER: 

 

Heard  Mr.H.Venugopa l for revision petitioners and   

Mr.D.Jagan Mohan Reddy for respondents.  

 

Defendant Nos.19 and  20 in O.S.No.133 of 2001 in the Court of 

the I-Add itiona l Distric t Judge, Ranga  Reddy, a re the revision 

petitioners.  The revision is d irec ted  aga inst the order da ted  

13.10.2009 in I.A.No.3440 of 2008. 

 

Revision petitioners filed  I.A.No.3440 of 2008 p raying to 

transpose revision petitioners/ defendants 19 and  20 as p la intiff Nos.2  

and  3 in the suit.  The tria l Court through the order impugned  in the 

revision rejec ted  the p rayer. Henc e, the revision. 

 

The c irc umstanc es relevant for d isposa l of the revision a re as 

follows: 

One Syed  Kareem/ respondent No.1 herein filed  O.S.No.133 of 

2001 aga inst respondents 2 to 19 herein for pa rtition and  separa te 

possession of 1/ 11th share of suit sc hedule p roperty and  a llot  

the share to him.  The suit sc hedule p roperty c onsists of landed  

p roperty admeasuring  Ac s.37.16 g ts in Sy.Nos.51, 52 and  53 of  

Gac hibowli Village, Serilingampa lly Manda l, Ranga  Reddy Distric t.  

On 07.08.2001, the p la intiff exec uted  reg istered  sa le deed  in  

respec t of 1/ 11th und ivided  share in the suit sc hedule p roperty in 

favour of revision petitioners. The revision petitioners filed  I.A.No.2716 

of 2003 under order XXII Rule 10 CPC to imp lead  them as 

defendants 19 and  20 in O.S.No.133 of 2001. On 06.11.2003, the 

app lic a tion was a llowed  and  the revision petitioners were b rought 
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on rec ord  as defendants 19 and  20 in the suit.  It is a lleged  in the 

app lic a tion filed  for transposition tha t the revision petitioners  

had  c ome to know of the demise of sole p la intiff. The lega l 

rep resenta tives of dec eased-p la intiff have not evinc ed  interest to 

c ome on rec ord  and  p rosec ute the suit, for the suit sc hedule 

p roperty had  a lready been sold  in favour of revision petitioners, and  

GPA was exec uted  in their favour.  The revision petitioners being 

assignees of und ivided  interest in suit sc hedule p roperty have 

substantia l rights to work out, by stepp ing into the shoes of 

dec eased-p la intiff, and  have been advised  to get themselves 

transposed  as p la intiff Nos.2 and  3 in the suit and  c ontinue the 

p roc eed ings.   It is further sta ted  tha t if the p rayer for transposition is 

ac c ep ted , the pa rties to the lis a re not sub jec ted  to p rejud ic e.  

 

Respondents 2 to 19 filed  c ounter-a ffidavit and  opposed  the 

p rayer of revision petitioners for transposition as p la intiffs 2 and  3. 

Firstly, it is ob jec ted  tha t exc ep t the lega l rep resenta tives of 

dec eased-p la intiff, no other person c an c ome on rec ord  as p la intiff 

in the suit.  On the a llega tions on the knowledge of the demise of 

p la intiff, it is rep lied  a re improbab le and  the petitioners, being the 

GPAs of dec eased-p la intiff, a re expec ted  to know the demise of 

the p rinc ipa l.  It is further denied  tha t sa le deed  da ted  07.08.2001 

was exec uted  by dec eased-p la intiff in favour of revision petitioners.  

The instant suit, with the demise of p la intiff, is aba ted .  The c ounter 

refers to a  few c irc umstanc es on c la im to p roperty being GPA of 

defendants 2 to 19 under va rious transac tions and  the va lue of the 

p roperty etc .  This Court is of the view tha t referenc e to these 
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averments sta ted  in the c ounter-a ffidavit is unnec essary for the 

d isposa l of the instant revision and  henc e not c onsidered .   

 

The tria l Court, on these averments, framed  the following 

point for c onsidera tion: 

 

“Whether the pet it ioners/ defendants 19 and 20 are 

ent it led to t ranspose them selves as plaint iffs 2 and 

3 due to the death of the sole plaint iff?”   

 

 The tria l Court had  ac c ep ted  the ob jec tions ra ised   

in the c ounter-a ffidavit and  held  tha t as seen from the defenc e  

taken by respondents/ defendants, they have not admitted  tha t  

the dec eased-p la intiff is a  shareholder in the suit sc hedule p roperty.  

On the other hand , the defendants have set up  tha t even by the 

da te of filing  of the suit, the dec eased-p la intiff sold  away the suit 

sc hedule p roperty and  thereby denied  the share of dec eased- 

p la intiff for c la iming pa rtition of suit sc hedule p roperty.  Therefore, 

having regard  to the denia l of title of dec eased-p la intiff, it has been 

held  tha t the revision petitioners have to file separa te suit  

for dec la ra tion of their title to the suit sc hedule p roperty and  for 

rec overy of possession.   The other reason g iven by the tria l Court is 

tha t the p la int is silent with regard  to purc hase of suit sc hedule 

p roperty by the revision petitioners.  Therefore, the p rayer for 

transposition is unava ilab le and  ac c ord ing ly rejec ted . 

 

 Mr.Venugopa l, appearing  for petitioners, c ontends tha t the 

find ings rec orded  by the tria l Court on the merits of the c la im of 

either revision petitioners or their p redec essor-in-interest viz., 

dec eased-p la intiff is beyond  the sc ope of instant app lic a tion, 

untenab le and  illega l.  The c onsidera tion of merits of c ase for 
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whatever purpose by the tria l Court virtua lly amounts to entering  

into merits of the issues in suit and  suc h c onsidera tion by tria l Court is 

impermissib le in law.  He further c ontends tha t the suit was filed  in 

July, 2001 and  the dec eased-p la intiff exec uted  a  reg istered  sa le 

deed  on 07.08.2001.  The revision petitioners have been under Order 

XXII Rule 10 of CPC imp leaded  as defendants 19 and  20.  With the 

imp leadment of revision petitioners as defendants 19 and  20 under 

order XXII Rule 10, the ob jec tions ra ised  by respondents herein a re 

not ava ilab le while c onsidering the p rayer for transposition and  

having regard  to the na ture of relief p rayed  in the suit, the p rayer 

for transposition should  have been ac c ep ted .  He relies upon 

Sec tion 2(11) of CPC, Order I Rule 10 CPC and  Order XXII Rules 1, 3, 

9 and  10 CPC.  He p rays for setting  aside the order impugned  and  

transposing the revision petitioners as p la intiffs 2 and  3. 

 

 Mr.Jagan Mohan Reddy, having regard  to the na ture of 

p rayer in I.A.No.3440 of 2008 and  the fac t tha t the revision 

petitioners herein have c ome on rec ord  as defendants 19 and  20 

under Order XXII Rule 10 CPC, fa irly submits tha t the c onsidera tion of 

instant p rayer on merits by tria l Court, is unsusta inab le and  does not 

justify the find ings.  Learned  c ounsel, however, submits tha t sinc e 

the suit was aba ted , there is no question of transposing a  pa rty from 

one rank to another in an aba ted  suit.  These bela ted  p rayers 

without deta ils of da te of demise of p la intiff should  be examined  

from the perspec tive of limita tion as well.  He further c ontends tha t 

during  the pendenc y of the revision, the c la im of p la intiff under the 

A.P. (Telangana  Area ) Abolition of Inams Ac t, 1955 was not 

ac c ep ted  by the tribuna l and , therefore, the basis of suit is lost and  
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lega l right and  title of revision petitioners have to be worked  out in a  

separa te p roc eed ing , and  p rays to susta in the order impugned  in 

the revision on these add itiona l c ontentions.  

 

 It is further c ontended  tha t the fa ilure to take p roper steps on 

the demise of p la intiff, the suit is aba ted  and  in an aba ted  suit, the 

p rayer for transposition does not a rise.   In rep ly to this c ontention,  

it is a rgued  by Mr.H.Venugopa l tha t the revision petitioners sinc e a re 

on rec ord  as defendants 19 and  20, the very ob jec tion on the 

ground  of aba tement of suit is aga inst the p rovisions referred  to 

above.  He has p lac ed  relianc e upon a  few dec isions and  to  

the extent required , the dec isions a re referred  in the following 

pa ragraphs. Counsel submits tha t the period  of limita tion in a  

situa tion like the present, is not stipula ted  and  the p rayer to 

transpose does not have limita tion under the Limita tion Ac t. 

 

 I have taken note of the riva l submissions and  perused  the 

materia l ava ilab le on rec ord .   

 

 Now, the following point is framed  for c onsidera tion: 

     “Whether the prayer of revision pet it ioners for 

t ransposit ion as plaint iffs 2 and 3 is factually 

tenable and legally valid;  whether the order 

im pugned in the revision suffers from  illegalit ies 

and irregular it ies warrant ing interference by this 

Court  under Sect ion 115 CPC read with Art icle 227 

of the Const itut ion of I ndia?”  

 

 This Court finds it c onvenient to first dec ide the lega lity of 

find ings rec orded  in the order impugned  in the revision.  The tria l 

Court prima fac ie  has c onsidered  the very p rayer for transposition 

on an erroneous view of the matter.  The tria l Court has advantage 
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of verifying  va rious da tes and  events in the matter, inc lud ing the 

earlier order passed  for imp lead ing  revision petitioners as 

defendants 19 and  20 in the suit.  The p rovision of law under whic h 

the sa id  p rayer was ac c ep ted , the reasons sta ted  and  ac c ep ted  

by the Court c annot and  c ould  not be ignored  while dec id ing  

the instant app lic a tion for transposition.  Further, the c onsidera tion 

of merits of issues settled  for tria l of the suit is impermissib le.   

The c ounsel appearing  for respondents has fa irly c onc eded  tha t 

the tria l Court c ommitted  illega lity in examining merits of the issues 

settled  for tria l of the suit.  Therefore, these find ings rec orded  in the 

order impugned , without further d isc ussion, a re set aside.   

 

 Now, the further point for c onsidera tion in the fac t situa tion of 

this c ase is - whether the revision petitioners have made out the 

p rayer for transposition as p la intiffs 2 and  3. 

 

 The admitted  c irc umstanc es a re as follows: 

 

The suit is one for pa rtition and  separa te possession of 

p la intiff’ s 1/ 11th sha re in the suit sc hedule p roperty.  The dec eased-

p la intiff a fter filing  the suit under reg istered  sa le deed  da ted  

07.08.2001 a liena ted  his und ivided  share of in the suit sc hedule 

p roperty in favour of revision petitioners.  The revision petitioners 

have been imp leaded  under Order XXII Rule 10 CPC.   

 

Order XXII Rule 10 CPC reads thus: 

 

Procedure in case of assignm ent  before final order in suit -  

  

(1)  I n other cases of an assignm ent , creat ion or 

devolut ion of any interest  during the pendency of a 

suit , the suit  m ay, by leave of the court , be 
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cont inued by or against  the person to or upon 

whom  such interest  has com e or devolved. 

 

(2)  The at tachm ent  of a decree pending an appeal 

therefrom  shall be deem ed to be an interest  

ent it ling the person who procured such at tachm ent  

to the benefit  of sub- rule (1) .”  

 

 

Under Order XXII Rule 10 CPC, the p roc edure for b ring ing on 

rec ord  on assignment, c rea tion or devolution to c ontinue the suit by 

or aga inst the person on whom the interest has c ome to vest or 

devolved .  The app lic a tion c an be by the parties a lready on rec ord  

or c an be a t the instanc e of assignee etc .  The ob jec t of Rule 10 of 

Order XXII ought to be c onstrued  and  apprec ia ted  in the light of 

Sec tion 2(11) of CPC, for the ob jec t is to dec ide a  lis in the p resenc e 

of pa rties having interest or c ompetent to rep resent the esta te of 

dec eased . 

 

In a  suit for pa rtition, the position of p la intiffs and  defendants 

is interc hangeab le and  stands on a  d istinc t footing .  In a  pa rtition 

suit, a  pa rty c an c la im transposition from the c a tegory of defendant 

to the c a tegory of p la intiff and  vic e versa .  Therefore, per se , 

transposition is not p rohib ited  and , on the other hand , in a  suit for 

pa rtition, the transposition of a  pa rty from one rank to a  d ifferent 

rank is easier for the frame of suit and  the c ause of ac tion etc ., a re 

not substantia lly a ltered .  Therefore, from the point of view of frame 

of suit, the transposition of a  pa rty in a  suit for pa rtition does not 

p resent d iffic ulty. 

 

Sec tion 2(11) CPC defines lega l rep resenta tive as: 

 
( i)  a person who in law represents the estate of a 

deceased person;  
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( ii)  includes in a person who interm eddles with the 

estate of deceased and where a party sues or is 

sued in a representat ive character the person on 

whom  the estate devolves on the death of the 

party so suing or sued. 

 

The definition of lega l rep resenta tive is wide and  a t the same 

time suc c inc tly enc ompasses va riety of situa tions.  Therefore, it is for 

the Court to examine and  dec ide whether the sta tus c la imed  by  

a  person as lega l rep resenta tive of dec eased  party sa tisfies the 

definition or not.  The definition of lega l rep resenta tive does not 

exc lude a  purc haser from the dec eased  party to rep resent the 

esta te.  The words used  a re lega l rep resenta tive means - one who 

c an lega lly rep resent the esta te of the dec eased .  In a  g iven c ase, 

a  purc haser of interest of dec eased  party to a  lis c an be 

rec ognized  on the ground  tha t he rep resents the esta te of a  

dec eased  party.  In the c ase on hand , having a llowed  revision 

petitioners to c ome on rec ord , the ob jec tion to transpose them as 

p la intiffs is untenab le.  Therefore, the purc haser of p roperty pend ing 

suit c an by referenc e to Sec tion 2(11), Order XXII Rule 10 c an c ome 

on rec ord  as lega l rep resenta tive or to c ontinue the lis on beha lf of 

assignor.    

 

One of the ob jec ts of Order I Rule 10 is to p revent multip lic ity 

of ac tions. Order I Rule 10 CPC provides for add ition, substitution 

and  transposition of pa rties.  In the c ase on hand , had  the request 

for transposition been made during the life time of p la intiff, the 

Court would  have c onsidered  the effec t of Order I Rule 10 CPC, the 

ob jec tions of p la intiff, if any, and  passed  appropria te orders.   
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Now, the ob jec tion for transposition is ra ised  under Order XXII Rule 9 

CPC by c ontend ing tha t the suit is aba ted  and  transposition is 

impermissib le.   

 

Let me examine the sc heme under Order XXII of CPC.   

Order XXII dea ls with the c rea tion, assignment or devolution of 

interest during  pendenc y of the suits.  These exigenc ies a rise by the 

dea th, marriage or insolvenc y; other c irc umstanc es suc h as transfer 

inter vivos by a  pa rty.  Order XXII Rule 1 CPC dec la res tha t the 

dea th of p la intiff or defendant sha ll not c ause the suit to aba te if 

the right to sue survives.  The p roc edure for b ring ing the lega l 

rep resenta tives on rec ord  on the demise of a  party is p rovided  

under Rules 2 to 6 of Order XXII.   Rule 10 of Order XXII p rovides for 

p roc edure in c ase of assignment of interest before fina l order in suit 

is made, the suit is c ontinued  by or aga inst the person or upon 

whom suc h interest ac quired  or devolved . 

 

Now, the next point for c onsidera tion is - whether the suit is 

aba ted  as c ontended  by respondents.  The answer to this point is 

a rrived  by summarizing  the admitted  c irc umstanc es viz., the sa le of 

dec eased-p la intiff’ s share in favour of revision petitioners herein, 

and  revision petitioners a re on rec ord  under Order XXII Rule 10 CPC.  

Now, let me refer to a  few dec isions on this aspec t of the matter.  

 

In P.MANI v. P.VISHWANATHAN & ANR1, on the question of 

aba tement in the p resenc e of some of the lega l rep resenta tives,  

it was held  as follows:- 

                                                 
1
 1990(1) Law Weekly 623 
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“ I n this case, som e of the legal 

representat ives of the deceased plaint iff were 

already part ies to the suit , though in the capacity 

of defendants. I n the event  of death of a party in a 

proceeding in which one or m ore of the legal 

representat ives are already on record in another 

capacity, all that  would be necessary is that  by an 

applicat ion m ade, the person already on record in a 

different  capacity should also be recorded as  

heir  and legal representat ives of deceased person. 

This would be so even if there are other legal 

representat ives and an applicat ion for im pleading 

them  is not  taken out  within the period of lim itat ion 

and the proceedings will not  abate.   
 

 

“…….The sam e conclusion would also follow 

viewing the posit ion of the appellant  as a party to a 

suit  for part it ion wherein every defendant  will also 

occupy the posit ion of a plaint iff in relat ion to the 

relief of part it ion. I t  would all the m ore be so in this 

case where the appellant  claim s to have secured 

under the will of his m other her ent ire interest , the 

r ight  to part it ion which she had agitated in the suit  

and under these circum stances the refusal to 

t ranspose the appellant  as the plaint iff in the suit  

cannot  be sustained……..”   

 
In S.ANJANEYULU v. SOORAMPALLY VENKATA RAMANA GUPTA & 

ANOTHER2, this Court on the question of aba tement with fa ilure to 

b ring  on rec ord  the lega l rep resenta tives, held  as follows: 

“….But  the principle laid in Mir Sardar Ali Khan's 

case (1 supra)  cannot  be applied to the present  case 

because it  cannot  be said that  the present  suit  

abated in toto on the death of the sole plaint iff.  

There is no doubt  that  where the whole suit  abates 

there is no suit  which can be cont inued and the  

suit  is term inated. This m uch was said by  

                                                 
2
 1993(3) ALT 607 
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R.S. Bachawat , J., and was agreed to by Chief 

Just ice K.C. Das Gupta of the Calcut ta High Court , 

as they were then, in Kedarnath v. Khaitan Sons & 

Com pany.  But  the present  suit  is a part it ion suit .  

Such a suit  does not  abate in its ent irety because of 

the death of one of the part ies;  and when a sole 

plaint iff dies it  abates only so far as the sole plaint iff 

is concerned. There is no reason why it  cannot  be 

cont inued by the t ransposit ion of a willing defendant  

as plaint iff.  D.A. Desai, J., of the Suprem e Court  

in Bhagwan Swaroop v. Mool Chand, said:  

"……I n a suit  for part it ion the posit ion of plaint iffs 

and defendants can be interchangeable. I t  is that  

each adopts the sam e posit ion with the other 

part ies."  

Am erendranath Sen, J., agreed with him  observing:  

"…..A part it ion suit  stands on a peculiar 

foot ing. I n a part it ion suit  any other party can claim  

t ransposit ion from  the category of defendant  to the 

category of plaint iff and vice-versa". 

I .D. Dua, J., of the Punjab High Court  as he 

then was, observed in Jagat  Dhish Bhargava v. Shri 

Javaharlal Bhargava (2 supra)  as follows: -  

"……….The question which falls for determination 

before me is: has the suit on the facts and 

circumstances of this case abated in toto and, 

therefore, should not be revived? From what has 

been argued on behalf of the petitioner I have not 

been able to persuade myself to hold that the suit in 

the present case has abated in toto. A suit for 

partition can be filed by any co-sharer and on a 

decree for partition being granted every co-sharer 

is entitled to his share. As a matter of fact the 

decree has to declare the rights of the several 

parties interested in the property. From this point of 

view every party interested in the property may be 

considered to be a plaintiff even though not so 

arrayed". 
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VASANTHA AMMAL v. V.P.DHANARAJ3 (DB) lays down the 

following p roposition of law: 

 “On the quest ion of t ransposit ion of part ies, 

the powers of Court , are wide enough to confer a 

discret ion on it  to t ranspose the necessary and 

proper party, if that  is required for an effect ive and 

a com prehensive adjudicat ion of the cont roversy in 

the lis. The use of the discret ion will depend upon 

the facts and circum stances of the case. This 

discret ion is not  an unbridled one, but  is 

circum scribed by two broad lim itat ions. One is,  

where r ights valuable have accrued to the other 

side. The other is, where there is a lack of bona 

fides on the part  of the party seeking t ransposit ion, 

in that  he has no plausible case to agitate, having a 

genuine interest  in the lis. I n these circum stances, 

the Court  will fet ter its hands and will not  exercise 

its discret ion. But , the quest ion, as already noted, 

has to be decided depending on the facts of each 

case and by bare recapitulat ion of the pr inciples, 

the Court  should not  abdicate its discret ionary 

power for ordering t ransposit ion, when, in fact , 

that  applicat ion needs to be countenanced in the 

interests of just ice and on the facts of the case.  

 

xxxxxxx 

xxxxxxx 

With regard to the aspect  of lim itat ion, 

st r ict ly speaking, in a case of t ransposit ion of 

part ies, the quest ion of lim itat ion m ay not  ar ise. 

Ram esam , J. in Ponnam m al v. Pichai Thevan 1 

opined that  where a party is t ransposed, no 

quest ion of lim itat ion ar ises. Though the quest ion 

of lim itat ion m ay not  st r ict ly ar ise in the case of 

t ransposit ion of part ies, yet  that  m ay be a relevant  

factor in appropr iate cases to be taken note of to 

                                                 
3
 1990(1) Law Weekly 209 (DB) 
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find out  how far it  will cause prejudice to the other 

side………...”  

 

In R.DHANASUNDARI @ R.RAJESWARI v. A.N.UMAKANTH AND 10 

OTHERS4, my lea rned  b rother Justic e V.Ramasubramanian has 

summarized  the tests in dec id ing  the right of defendant to 

transpose as p la intiff as follows: 

 

(a)   Whether the defendant  who seeks 

t ransposit ion has substant ial quest ion to be 

decided? 

 

(b)   Whether such substant ial quest ion has to be 

decided against  any of the other defendants? 

 

(c)  Whether the defendant  seeking t ransposit ion 

has an ident ity of interest  along with the 

plaint iff as against  other defendants? 

 

(d)   Whether the success of the plaint iff would 

result  in the autom at ic success of the 

defendant  who seeks t ransposit ion?  

 

e)   Whether the withdrawal or abandonm ent  by 

 the plaint iff,  of the suit , results in som e 

 vested r ight  of the defendant  get t ing 

 defeated? 

 

The above tests are only illust rat ive and not  

exhaust ive. 

 

The question of limita tions on the d isc retion of the Court to 

transpose a  pa rty is c onsidered  by the Division Benc h in RAMESWARA 

DAS BAVAJI & OTHERS v. VUPPULURI PURNACHANDRA RAO AND ANOTHER5.  

The Division Benc h observed  as follows: 

 “There are, however, two lim itat ions on the 

free and unfet tered applicat ion of the power under 

O.1 R.10.  One is, as already observed, that  the 

                                                 
4
 2007(3) Law Weekly 188 

5
 AI R 1958 AP 494 
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inst itut ion by the wrong plaint iff should have been 

under a genuine m istake.  The other is illust rated 

by Santuram  Hari v.  Trust  of I ndia Assurance Co., 

AI R 1945 Bom  11( I ) .  I t  engrafts on the general 

power of courts an except ion that  a valuable r ight  

acquired by the other defendants should not  be 

defeated.  The expression ‘valuable r ight ’ of course, 

m eans a r ight  other than a claim  for reject ion of 

the suit  it self on the ground of inst itut ion by a 

wrong plaint iff.”  

 

In A.JAYARAJ v A.KUMARAVEL AND OTHERS6, it is held  tha t the 

power of Court to transpose a  pa rty from one rank to another is 

trac eab le both to Order I Rule 10 CPC and  under Sec tion 151. 

 

The ob jec t of transposition of parties is to fac ilita te 

determina tion of lis between the parties and  suc h power is 

exerc ised  to further the c ause of administra tion of justic e, avoid  

multip lic ity of p roc eed ings and  d ismissing the suits on tec hnic a l 

g rounds.  The refusa l of p rayer for transposition on tec hnic a l 

g rounds in the c onsidered  view of this Court defea ts the ob jec t and  

sc heme of Sec tion 2(11), Order I Rule 10 and  Order XXII Rules 1 and  

10 of CPC.  The p rinc ip les of law la id  down in the dec ision referred  

to above a re to the effec t tha t in a  suit for pa rtition, the position of 

pa rties is interc hangeab le. Order XXII Rule 10 p rovides for 

imp lead ing a  purc haser to c ome on rec ord  and  c ontinue or 

defend  the suit. Onc e a  purc haser is on rec ord , the demise of 

purc haser’ s vendor does not automatic a lly result in aba tement, 

bec ause the purc haser fits into the definition of an LR under Sec tion 

2(11) of CPC and  is a lready on rec ord . 

                                                 
6
 AIR 1986 MADRAS 367 
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The ob jec tion as regards aba tement is c omp letely untenab le, 

for the lega l rep resenta tives of the dec eased-p la intiff a re a lready 

on rec ord .  Onc e the lega l rep resenta tives a re a lready on rec ord , 

the c onsequenc e under Rule 9 of Order XXII CPC is not a ttrac ted .  

Further, the period  of limita tion is not involved  in the transposition of 

a  pa rty from one rank to another or to rec ognize him as LR of a  

dec eased  party.  The period  of limita tion is to b ring  on rec ord  the 

lega l rep resenta tives of a  dec eased  party.  Therefore, having  

c onsidered  the p rinc ip les la id  down in the dec isions referred  above, 

the two limita tions on the free and  unfettered  app lic a tion of 

transposition of power is tha t the institution by the wrong p la intiff 

should  have been under a  genuine mistake.  The other is va luab le 

right ac c rued  by other defendants should  not be defea ted .  The 

test referred  to in R.DHA NA SUNDA RI’s c ase (4 supra ) and  the 

limita tions p rovided  in RA M ESWA RA  DA S BA VA JI’s c ase  (5 supra ) are 

illustra tive and  not exhaustive.  The Court exerc ises its d isc retion in 

the pa rtic ula r fac t and  c irc umstanc es of a  g iven c ase and  orders 

transposition of pa rties.   App lying  the ra tio of the dec isions referred  

above and  having regard  to the c onsidera tion of c irc umstanc es in 

the c ase on hand , the refusa l of p rayer to transpose revision 

petitioners is unsusta inab le.  The point is answered  ac c ord ing ly. 

 

The revision is, ac c ord ing ly, a llowed .  There sha ll be no order 

as to c osts. 

 

Consequently, pend ing misc ellaneous petitions, if any, a lso 

stand  c losed .  
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 The Court p lac es on rec ord  apprec ia tion on the 

d ispassiona te assistanc e of Mr.D.Jagan Mohan Reddy on the 

question of law involved  in this revision. 

 
                             
 

____________ 

         S.V .BHA TT, J 

Date: 01.09.2016 

Lrkm  
 

 

LR c opy. 
 


