
THE HON’BLE SRI  JUSTI CE A.V. SESHA SAI  

 

APPEAL SUI T No .5 7 4  o f  2 0 1 6  

 

JUDGMENT:  

 

 

 Heard Mr. M.P. Chandrm ouli,  learned counsel for appellants and 

Sm t . Y.L. Siva Kalpana Reddy for respondents. 

 

2. This appeal, filed under Sect ion 96 read with Order 41 Rule 1 of 

the Civil Procedure Code, challenges the com m on order passed in 

E.A.No.12 of 2014 dated 29.06.2016 in EP.No.21 of 2010 in O.S.No.34 

of 2001 on the file of the Court  of I  Addit ional Dist r ict  Judge, Nellore. 

 

3. Plaint iffs in O.S.No.34 of 2001 before the Court  below are the 

appellants in this present  appeal. Appellants herein inst ituted the said 

suit  for declarat ion and recovery of possession and the suit  was 

decreed by the Court  below on 05.02.2010 and the said decree reads 

as under:  

1.  That  the suit  be and the same is hereby part ly decreed 

with proport ionate costs. 

 

2.  that  the plaint iffs 1 and 2 be and hereby are declared as 

the absolute owners of the plaint  ‘A’ and ‘B’ schedule 

propert ies. 

 

3.  that  the defendants 1 and 2 are hereby directed to 

deliver vacant  possession of the plaint  schedule 

propert ies to the plaint iffs 1 and 2 within one m onth 

from  05.02.2010 the date of decree. 

 

4.  that  the claim  of plaint iffs for grant  of damages at  the 

rate of Rs.2,000/ -  per m onth be and the sam e is hereby 

dism issed, and  

 

5.  that  the defendants 1 and 2 do also pay the plaint iffs a 

sum of Rs.49,29,750/ -  towards the costs of plaint iffs  
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1 & 2 and do bear their own costs of Rs.Nil/ -  (Costs 

Memo not  filed.)  

 

4. The defendants/ respondents herein preferred A.S.No.156 of 

2010 before this Court . On 10.03.2010, in ASMP.No.428 of 2010,  

this Court  passed the following order:  

“ I nterim  stay of all further proceedings in O.S.No.34 of 2001 on 

the file of the I I I  Addit ional Dist r ict  Judge (Fast  Track Court ) , 

Nellore, subject  to the condit ion of the pet it ioners deposit ing an 

am ount  of Rs.1,000/ -  per m onth towards dam ages for use and 

occupat ion of the schedule property, from  the date of suit  i.e. 

07-12-2001 t ill March,2010 by the end of April 2010, and 

cont inue to deposit  an am ount  of Rs.1,000/ -  per m onth from  

April 2010 on wards by the 10 th of every succeeding m onth.  

I n default , the said inter im  stay stands vacated and it  is open 

to the respondents to get  the decree executed. On such 

deposit , the respondents-plaint iffs are perm it ted to withdraw 

the sam e without  furnishing any security.”  

 

5. Thereafter, the respondents in A.S.No.156 of 2010, who are 

appellants herein, filed ASMP.No.584 of 2010 seeking to vacate the 

stay order and this Court , on 02.07.2010, passed the following order:  

“This pet it ion is filed to vacate the inter im  stay granted by 

order dated 10-3-2001 passed in ASMP.No.428 of 2010, which 

was dism issed by order dated, 1-6-2010 and again restored by 

order dated, 21-6-2010. 

 

Learned counsel for the pet it ioners subm its that  the condit ional 

order has been complied with by handing over the dem and 

drafts, as recorded by this court  in its order dated 21-6-2010. 

I t  is also asserted by the learned counsel for the pet it ioners 

that  the rent  for suit  schedule prem ises is Rs.7,000/ -  per 

month, as the property is situated in main Nellore town. 

 

Learned counsel for the respondents subm its that  the claim  of 

the pet it ioners for Rs.2,000/ -  per m onth has been negat ived by 

the court  below, hence, the pet it ioners are not  ent it led to the 

sam e. 
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I n view of the fact  that  the suit  schedule property is situated in 

Nellore town, suffice it  to direct  the respondents to pay the 

rents at  the rate of Rs.2,000/ -  per month from  the month of 

July, 2010 onwards, for the use and occupat ion of the 

prem ises, payable by the end of every m onth and cont inue to 

pay the sam e regularly by the end of every month, t ill disposal 

of the appeal. The amounts shall be deposited to the credit  of 

the suit  and on such deposit , the pet it ioners are ent it led to 

withdraw the sam e, without  furnishing security.”  

 

6. Subsequent ly, the appellants herein filed EA.No.4 of 2010 on 

01.07.2014 before the Court  below, praying the Court  to proceed with 

the E.P. im m ediately for the wilful disobedience and non-com pliance of 

the Hon'ble A.P. High Court  Order dated 02.07.2010 passed in 

A.S.M.P.No.428 of 2010 and to deliver the E.P. schedule property to 

m e in the interests of just ice. On 17.07.2014, the learned Dist r ict  

Judge, passed the following order:  

 

“Heard DHR, Not ice served on JDR, there is no representat ion. 

Hence this pet it ion allowed and issued delivery warrant  over 

E.P. Schedule property. Hence, this E.A. allowed.”  

 

 On 22.07.2014, the appellants herein also filed E.A.No.7 of 2014 

under Sect ion 151 CPC, praying the Court  below to issue fresh delivery 

warrant  to the Court  Am in with a direct ion to break open of the keys 

put  up by the Respondents herein for effect ing the delivery ordered by 

this Hon'ble Court  in the interests of just ice. On 22.07.2014, the Court  

below passed the following order:  

“Heard. Amin is directed to execute warrant  and break open to 

locks of the schedule property and deliver the sam e to DHR if 

any obst ruct ions is m ade by JDR or any other person, Am in 

may init iate appropriate act ion against  such obst ruct ions. 

Hence, this pet it ion is allowed. 
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 Subsequent ly, on the sam e day the property was delivered to 

the appellants and the Am in also returned the warrant  on 26.07.2014.   

 

7. The defendants/ respondents herein filed EA.Nos.10 and 12 of 

2014, seeking to set  aside the order dated 17.07.2014 and for 

rest itut ion of the EP schedule property respect ively under the 

provisions of Sect ion 144 CPC. The learned Addit ional Dist r ict  Judge, 

by way of order dated 29.06.2016, allowed EA.No.12 of 2014, 

declar ing that  the judgm ent  debtors 1 and 2 are ent it led for rest itut ion 

of the E.P. schedule property and the decree holder is directed to 

deliver the Execut ion Pet it ion schedule property to the judgm ent  

debtors 1 and 2 by way of rest itut ion within 72 hours. Assailing the 

validity and legal sustainabilit y of the said order passed by the  

I  Addit ional Dist r ict  Judge, Nellore, the present  appeal suit  is preferred 

under Sect ion 96 read with Order 41 Rule 1 CPC. 

 

8. According to the learned counsel for appellants, the order 

passed by the learned Addit ional Dist r ict  Judge is erroneous, cont rary 

to law and opposed to the very spir it  and object  of Sect ion 144 CPC. 

Learned counsel subm its that  had the contents of the counter and the 

writ ten argum ents been considered by the Court  below,  

the order under challenge in the present  appeal would not  have 

em anated. Learned counsel further subm its that  the learned Judge 

failed to assign any valid and convincing reasons for arr iving at  the 

conclusion. 

 

9. On the cont rary, it  is subm it ted by the learned counsel for 

respondents that  the Court  below is perfect ly just ified in passing the 
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im pugned order and the sam e is in accordance with the provisions of 

Sect ion 144 CPC. Learned counsel subm its that  since the appellants 

herein played fraud, they are not  ent it led to any indulgence by this 

Court  under Sect ion 96 CPC. Learned counsel further subm its that  the 

respondents herein regular ly paid rents and as such, the order passed 

by the Court  below is not  am enable to any judicial review. 

 

10. I n the above backdrop, now the points that  em erge for 

considerat ion are:  

1.  Whether the Court  below is just ified in allowing 

EA.No.12 of 2014 seeking rest itut ion and the sam e is in 

accordance with the provisions of Sect ion 144 CPC? 

 

2.  Whether the order impugned warrants any interference 

by this Court  under Sect ion 96 read with Order 41  

Rule 1 CPC? 

POI NTS:  

11. The inform at ion available before this Court  vividly discloses that  

earlier in EA.No.12 of 2014, on 31.12.2015, the learned Addit ional 

Dist r ict  Judge, Nellore passed order, holding that  in view of the stay 

order in ASMP.No.428 of 2010 in AS.No.156 of 2010 on the file of this 

Court , the Court  below cannot  pass any orders on m erits and directed 

the said EA to be posted along with EP. Quest ioning the said order,  

the defendants/ respondents herein filed CRP.No.1187 of 2016.  

This Court  allowed the CRP on 21.03.2016, set t ing aside the said order 

dated 31.12.2015 and rem anded the m at ter to the Court  below for 

considerat ion and disposal along with EA.No.10 of 2014, while further 

direct ing the execut ing Court  to consider the illegalit ies com plained 

from  the date of filing EA.No.4 of 2014 and the stay granted by this 

Court  in ASMP.No.428 of 2010.  On rem and, the Court  of the  
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I  Addit ional Dist r ict  Judge, Nellore, took up EA.No.12 of 2014 and 

passed the order under challenge.  

 

12. As evident  from  the record, the third respondent  in EA.No.12 of 

2014 filed counter running into 15 pages so also writ ten argum ents 

running into num ber of pages, raising various issues. 

 

13. The principal gr ievance of the appellants, as subm it ted by the 

learned counsel, is that  the Court  below did not  consider the contents 

of the said counter and writ ten argum ents and the ledger copy 

enclosed, which shows regular paym ents. On the cont rary, it  is the 

em phat ic subm ission of the learned counsel for respondents that  only 

after thoroughly and m et iculously consider ing all the issues, the Court  

below passed the order under challenge and as such, it  does not  

warrant  any interference of this Court  under Sect ion 96 CPC. 

 

14. I n the counter affidavit  and writ ten argum ents, the third 

respondent  in EA.No.12 of 2014 pointed out  num ber of aspects and 

raised various issues. A perusal of the order under challenge clearly 

shows that  the Court  below did neither consider the counter nor the 

contents of the writ ten argum ents. As the third respondent  in 

EA.No.12 of 2014 filed elaborate counter and writ ten argum ents,  

it  would be incum bent  on the part  of the Court  below to consider the 

sam e and answer all the points. I n the instant  case, the said exercise 

is conspicuously absent . The ledger ext racts filed before the Court  

below by the respondents also show irregular ent r ies and also 

im proper m aintenance of the records prim a facie.  I n view of the above 

reasons, this Court  is inclined to set  aside the order under challenge 
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for the purpose of considerat ion of applicat ion afresh by the Court  

below. 

 The points are answered accordingly. 

 

For the aforesaid reasons, the appeal suit  is allowed,  

set t ing aside the order dated 29.06.2016 passed in EA.No.12 of 2014 

and EA.No.12 of 2014 is rem anded to the Court  below for fresh 

considerat ion and for passing fresh orders after hearing all the 

stakeholders and after considering the ent ire m aterial available on 

record including the writ ten argum ents filed by the appellants and 

respondents. The Court  below is directed to dispose of EA.No.12 of 

2014 within a period of two (2)  m onths from  the date of receipt  of a 

copy of this order. As a sequel, the m iscellaneous applicat ions, if any 

pending, shall stand closed. There shall be no order as to costs. 

 

 

_______________ 

A.V. SESHA SAI , J 
September 7, 2016 

DSK 

 


