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HON'BLE  SRI JUSTICE M. SATYANARAYANA MURTHY 

 

CIVIL REVISION PETITION  No.2937 of 2016 

  
 

ORDER:  

 

This Revision Pet it ion under Art icle 227 of the Const itut ion 

of I ndia is filed by the Revision Pet it ioners challenging the Order 

dt .11.04.2016 in I .A.No.158 of 2016 in O.S.No.936 of 2012 on 

the file of V Senior Civil Judge, City Civil Court , Hyderabad, 

whereby the pet it ion filed by them  under Sect ion XV-A of CPC 

was dism issed.  

2.  For convenience of reference, the part ies to the appeal will 

herein be referred as ranked in I .A.No.158 of 2016 in O.S.No.936 

of 2012 on the file of V Senior Civil Judge, City Civil Court , 

Hyderabad, through out  the Order.  

3.  The revision pet it ioner/ plaint iff filed suit  for ejectm ent  of 

respondents herein/  defendants in O.S.No.936 of 2012 and filed 

I .A.No.524 of 2012 to direct  the respondent  No.1/ defendant  No.1 

to deposit  a sum of Rs.2000/ -  per m onth and the said Order 

becam e final.  Accordingly, respondent  No.1 deposited rent  t ill 

May, 2015 and died in the year 2015. Subsequent ly, respondent  

Nos. 2 to 4 were brought  on record as legal representat ives of 

the deceased respondent  No.1, but  failed to com ply the direct ion 

issued by this Court  and requested st r ike off the defence in the 

suit .  

4.   Defendants filed Counter denying the material allegat ions 

including subsist ing relat ionship between the revision 
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pet it ioner/ plaint iff and the respondents/ defendants while 

contending that  they are not  the tenants in occupat ion of the 

prem ises and it  was vacated in the month of October, 2014, as 

the property was acquired by G.H.M.C for Met ro Rail Project , and 

thus, the property was not  in existence for occupat ion of the 

respondents since November, 2014.  Mere deposit ing of rent  of 

Rs.2000/ -  per m onth up to July, 2015, by Cheque bearing No. 

783533 dt . 31.07.2015, would not  confer any r ight  to recover 

rent  after Novem ber, 2014 and prayed to dism iss the Pet it ion. 

5.  The t r ial Court  fram ed as many as four Points for 

considerat ion and decided all the points against  the revision 

pet it ioner/ plaint iff and in favour of respondents.  

6. Sri Bankathlal Mandhani, learned counsel for revision 

pet it ioner while assailing the order, raised several content ions 

and mainly contended that  in the absence of any surrender of 

tenancy, the dem olit ion of the superst ructure by G.H.M.C for 

acquir ing the sam e for Met ro Rail Project  does not  am ount  to 

either express or im plied surrender and thereby, the Order dt .  

11.04.2016 is illegal and prayed to set  aside the sam e and st r ike 

off the defence set  up by the respondents herein/ defendants in 

the m ain suit .  

7.       On the other hand, Sri M. Govind Reddy, learned counsel 

for respondents, would contend that  when the property was 

acquired, the revision pet it ioner/ plaint iff ceased to be the owner 

of the property since the t it le vested on the Governm ent  i.e., 

Acquisit ion Departm ent , and the revision pet it ioner is not  ent it led 
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to collect  rent  though there is no express or im plied surrender 

and they are not  liable for payment  of rent  and prayed to dism iss 

the pet it ion.  

8.  The main endeavor of the learned counsel for revision 

pet it ioner is that  when respondent  No.1/ tenant  deposited rent  t ill 

May, 2015 i.e., even after alleged acquisit ion of the property, and 

dem olit ion of the building in the m onth of Novem ber, 2014 

am ounts to waiver of such plea and now legal heirs of the 

deceased respondent  No.1 cannot  turn around and contend that  

they are not  liable for paym ent  of rent .  

9.    I t  is a st range case where the prem ises was dem olished 

while the tenant  was in occupat ion in the m onth of Novem ber, 

2014 after acquisit ion in the m onth of October, 2014 during 

pendency of the suit .  When the property was acquired and 

Award was passed for paym ent  of com pensat ion, the or iginal 

owner ceased to be a landlord since the t it le is vested with the 

Governm ent  or Requisit ion Departm ent .  However, there is no 

proof of surrender of the lease either by express or im plied 

surrender.  Even otherwise, when the dem ised prem ises was 

dest royed, the liabilit y of lessee would cont inue to subsist . 

10.     Sect ion 108  of Transfer of Property Act , 1882, is relevant  

for considerat ion.  I t  reads as follows:   

“ I n the absence of a cont ract  or local usage to the 

cont rary, the lessor and the lessee of im m oveable property, as 

against  one another, respect ively, possess the r ights and are 

subject  to the liabilit ies m ent ioned in the rules next  following, or 

such of them  as are applicable to the property leased” .    
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11.   The present  facts requires considerat ion of Sect ion 108 (B)  

(e)  i.e., Rights and Liabilit ies of the Lessee.  According to Clause 

(e) , if by fire, tem pest  or flood, or violence of an arm y or of a 

m ob, or other irresist ible force, any m aterial part  of the property 

be wholly dest royed or rendered substant ially and perm anent ly 

unfit  for the purposes for which it  was let , the lease shall,  at  the 

opt ion of the lessee, be void:  

 Provided that , if the injury be occasioned by the wrongful 

act  or default  of the lessee, he shall not  be ent it led to avail 

him self of the benefit  of this provision.   

 12.    I n view of the above provision, when the prem ises was 

dem olished and possession was taken by G.H.M.C acquir ing the 

property under Right  to Fair Com pensat ion and Transparency in 

Land Acquisit ion, Rehabilitat ion and Reset t lement  Act , 2013 and 

it  am ounts to im plied surrender since the prem ises substant ially 

becam e unfit  for the purpose for which it  was let  out .  But , in 

view of the law declared by the Apex Court  in Sh ah a Rat an si  

Kh im j i  an d  Son s v . Pr op osed  Ku m b h ar  Son s Ho t e l  ( P)  

Lim i t ed  an d  o t h er s1, it  is difficult  to accept  the implied 

surrender.  The Apex Court  held that   

       “ im m ovable property m eans landed property and m ay 

include st ructures em bedded in the earth such as walls or 

buildings for the perm anent  beneficial enjoym ent .  A lease of 

im m ovable property is a t ransfer of r ight  to enjoy such property 

in considerat ion of pr ice paid as per Sect ion 105 of the T.P. Act .   

By way of lease, a r ight  and interest  is created which stands 

t ransferred in favour of the lessee.  The im m ovable property, 

thereafter,  only can be reverted back on determ inat ion of such 

r ight  and interest  in accordance with the provisions of T.P. Act .  

Therefore, once the r ight  of lease is t ransferred in favour of the 

                                                 
1
 2014(5) ALD 181 (SC) 
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lessee, the dest ruct ion of a house/ building const ructed on the 

lease property does not  determ ine the tenancy r ights of 

occupant  which is incidental to the cont ract  of the lease which 

cont inues to exist  between the part ies” .  

 

        “On interpretat ion of Sect ion 108 (B)  (e)  by assum ing 

when a building or st ructure is leased out , it  is the 

superst ructure that  is leased out  in exclusivit y, cannot  be 

allowed in light  of language em ployed in Sect ion 108 (B) (e)  of 

T.P. Act .  The singular except ion that  has been carved out  is the 

wrongful act  or default  on the part  of the lessee which results in 

the injury to the property that  denies the benefit .   I n all other 

circum stances which find m ent ion under Sect ion 111 of the Act ,  

are the grounds for determ inat ion of the lease.  This is the 

plainest  const ruct ion  of the provision and there is no other 

room  for adding to or subt ract ing anything from  it .   Be it  stated, 

Sect ion 108 postulates the r ights and liabilit ies of lessor and 

lessee.  I f a r ight  is not  conferred by the status on the lessor for 

determ inat ion, except  one except ion which is clearly st ipulated 

there in Sect ion 108 (B)  (e)  by the legislature, it  would not  be 

perm issible for the Court  to add another ground of the base or 

fulcrum  of ethicalit y, difficulty or assum ed supposit ion” .   
 

13.    Sect ion (B)  of  108 of Transfer of Property Act  deals with 

‘Rights and liabilit ies of the lessee’.  I f a r ight  is not  conferred by 

the statue on the lessor for determ inat ion, except  one except ion 

which is clearly st ipulated therein Sect ion 108 (B)  (e)  by the 

Legislature, it  would not  be perm issible for the Court  to add 

another ground of the base or fulcrum  of ethicality, difficulty or  

assum ed supposit ion.  

14.   I n view of the law declared by the Apex Court , Sect ion 108 

B(e)  would not  com e to the aid of the respondents/ defendants to 

infer that  lease is surrounded by im plicat ion, st rangely, in the 

facts and circum stances of the case, the revision pet it ioner 

ceased to be the owner of the property, in view of the acquisit ion 

of the property by the G.H.M.C for Met ro Rail Project , but  the 

t r ial Court  taking into considerat ion the acquisit ion of the 

property under Land Acquisit ion Act  by passing an Award, though 

such plea is raised before the t r ial Court  regarding dem olit ion of 
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the st ructures after acquir ing the property, the t r ial Court  did not  

decide the ent it lem ent  of revision pet it ioner/ plaint iff to claim  

rent . I n the  peculiar facts and circum stances of the case, I  find 

that  it  is a fit  case to rem and the m at ter to the t r ial Court  to 

determ ine the r ights of the part ies based on the acquisit ion of the 

property by the GHMC and the dem olit ion of the building with 

reference to the law declared by the Apex Court , referred to 

supra, and in the light  of Sect ion 108 B (e)  of T.P. Act , and 

decide the pet it ion afresh and accordingly while set t ing aside the 

Order passed by the t r ial Court  in I .A.No.158 of 2016 in 

O.S.No.936 of 2012 on the file of V Senior Civil Judge, City Civil 

Court , Hyderabad.  

15.  I n the result , this Civil Revision Pet it ion is allowed 

rem anding the pet it ion to the t r ial Court  to dispose of the pet it ion 

afresh, keeping in view the direct ion issued by this Court  in 

earlier paras, as early as possible,  but  not  later than one month, 

from  the date of receipt  of a copy of this Order.  No costs.  

  

Consequent ly, m iscellaneous pet it ions, if any, pending in 

this case shall stand closed. 

 

                                     
_____________________________________ 

                                                                      M. SATYANARAYANA MURTHY, J  

Date:   31-08-2016. 
 
Note: Issue C.C. in three days.  
 
B/o  
eha 
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HON'BLE  SRI JUSTICE M. SATYANARAYANA MURTHY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CIVIL REVISION PETITION  No.2937 of 2016 
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