
 

 

HON’BLE SRI JUSTCE S.V.BHATT 

 

SECOND APPEAL No.636 OF 2016 

ORDER: 

 

 Heard  Mr.A.Jayasankar Reddy for appellant and  

Ms.J.Vijaya lakshmi for respondent. 

Pla intiff in O.S. No.209 of 2003 in the Court of Princ ipa l Junior 

Civil Judge, Nand ikotkur, is the appellant.   

The p la intiff in this sec ond  appea l c ha llenges the Dec ree and  

Judgment in A.S. No.13 of 2004 da ted  17.01.2007.   The suit was filed  

for dec la ra tion of right of way, manda tory injunc tion and  a lso for 

permanent injunc tion aga inst the defendant.   

The c ase of the p la intiff is tha t he is the owner of house shown 

as ‘ABCD’  in the p la int p lan and  he ac quired  the house in pa rtition 

between himself and  his four b rothers inc lud ing the defendant.  

There is a  ga teway on the eastern side of the defendant’ s site 

whic h is being used  as a  rastha  by p la intiff to reac h his house.  The 

p la intiff c la ims 4’  rastha  in the vac ant site of the defendant as 

ingress and  egress.  The defendant taking  advantage of wrong 

rec ita l in the pa rtition deed  is trying  to make c onstruc tions in the 

vac ant site inc lud ing 4’  of rastha . Henc e the suit. 

The c ase of the defendant is tha t the p la intiff has no right as 

rastha  on the 4’  spac e and  there is no agreement tha t defendant 

should  leave 4’  spac e for rastha  to p la intiff, therefore, the suit is not 

ma inta inab le.  It is further c ase of defendant tha t the p la intiff has to 

open a  doorway on the eastern side as an ingress and  egress and  

c annot enc roac h in to defendant’ s p roperty.   
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 The tria l Court on the above p lead ings has framed  the 

following issues for c onsidera tion: 

i. Whether the suit is bad for not seeking the relief of 

declaration of the right of the plaintiff over the way? 

ii. Whether the plaintiff is entitled to the relief of mandatory 

injunction against the defendant, as prayed for? 

iii. Whether the plaintiff is entitled to the relief of permanent 

injunction against the defendant, as prayed for? 

iv. Whether the court fee paid by the plaintiff is not correct? 

v. Whether the plaintiff is entitled for declaration of right of 

using rastha against the defendant, as prayed for? 

vi. If so, to what relief? 

 

 On beha lf of the p la intiff, PWs 1 to 5 were examined  and  

Exs.A.1 and  A.2 were marked . On beha lf of the defendant,               

DWs 1 and  2 were examined  and  Exs.B.1 and  B.2 were marked . 

 The tria l Court has rec orded  the following find ings on issue 

Nos.2, 3 and  5. 

“Now once again coming to the documentary evidence of 

Ex.A.1, it is clear that all the parties to the document were 

given right of passage according to their convenience.  

Likewise, the plaintiff is also given his right of way on the 

eastern side i.e. in between ‘BC’ points, but with an 

option to open it in the future.  In the absence of specific 

recital in Ex.A.1 and Ex.B.1, the plaintiff cannot be 

permitted to use the vacant site of the defendant as a 

ratha. 

 Therefore, for the reasons stated above, the plaintiff has 

miserably failed to prove his case against the defendant 

and therefore he is not entitled to the reliefs of declaration 

of his right over the rastha mandatory injunction and 

permanent injunction against the defendant.  Hence, 

these issues are settled against the plaintiff.” 
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Pla intiff filed  A.S. No.13 of 2004 and  the appella te Court has 

rec orded  the following find ings of fac t on the relief of dec la ra tion of 

right of way etc , p leaded  by the p la intiff. 

 “Coming to the evidence of PW.4 he testified in his chief 

affidavit about the partition between the parties leaving 

four feet Rasta on extreme northern side of defendant.  

As seen from the cross examination he is interested 

towards plaintiff for the reasons given below.  Firstly he 

denied suggestion they have proposed his eldest son to 

perform marriage with defendant’s daughter Parvathi, his 

wife’s sister also pressurized the defendant to give 

defendant’s daughter to his son.  Further admitted 

Parvathi’s marriage was performed on 6-5-2004.  They 

did not attend the marriage including his wife’s sister.  

Not only this aspect there is enmity between his family 

and defendant with regard to fifteen tulas of gold 

belonging to his wife misappropriated by defendant’s 

family. Therefore, the above part of cross examination is 

also clinchingly establish there were no good terms in 

between PW.4 and defendant in order to help the plaintiff 

he deposed against him. 

PW.5 also stated about the partition between the parties 

to the proceedings with other brothers leaving four feet 

space on northern side of defendant’s site and using 

Rasta through the defendant’s site, he too expressed his 

ignorance of written document between parties. 

Therefore the witnesses PWs 3 to 5 were not aware of 

the oral agreement between plaintiff and defendant about 

leaving four feet space to the plaintiff as Rasta on 

northern side of defendant’s open space.  Even though 

the chief testimonies of PWs 1 to 5 that there is an oral 

agreement between plaintiff and defendant to leave four 

feet space on northern side of defendant’s open space as 

this Court found and assigned reasons for interestedness 

on part of PWs 2 to 5 who stated in support of plaintiff’s 

case and without any recitals in Ex.A.1 or Ex.B.1 their 

evidence cannot be accepted.  Therefore, the plea of the 

plaintiff the defendant accepted leaving four feet space 

on southern side of his house is untenable and 

unacceptable without being any substantial proof of 



 

 

4 

evidence.  Therefore, the plaintiff has miserably failed to 

prove his claim.   Having accepted the terms of the 

partition only with a view to harass the defendant who is 

no other than his brother had come to the Court without 

any justified grounds and all the witnesses who had 

enmity with the defendant had also stated before the 

Court in support of the contention of the plaintiff whose 

evidence can be discarded. Therefore, I am of the 

considered view and opinion from any angle the plea of 

the plaintiff cannot be sustained.  Accordingly I answered 

this point against the plaintiff.” 

  

 With the assistanc e of c ounsel appearing  for the pa rties, I 

have c a refully examined  the c ase of p la intiff, the ora l and  

doc umenta ry evidenc e adduc ed  by the parties and  the find ings 

rec orded  by the tria l Court as well as the appella te Court.  The 

find ings of fac t rec orded  a re based  on evidenc e and  the reason 

for refusing relief is tha t p la intiff fa iled  to p rove his right of rastha  

admitted ly in the share a llotted  to defendant. Further ora l evidenc e 

of PWs 1 to 5 has been independently examined , whether 

a rrangement is a rrived  between parties and  the c onc lusion is tha t 

ora l evidenc e is unreliab le. The substantia l questions framed  for 

c onsidera tion in the sec ond  appea l do not c ome within the sc ope 

of Sec tion 100 of the Civil Proc edure Code. No exc ep tion to the 

find ings of fac t c ould  be taken.  The Sec ond  Appea l fa ils and  is 

d ismissed .  No order as to c osts. 

           Misc ellaneous petitions pend ing, if any, sha ll stand  c losed . 

 

                                                                                        ____________ 

                                                                                         S.V.BHATT,J 

 

Date:21.10.2016 

Stp  


