
THE HON’ BLE SRI JUSTICE SANJAY KUMAR 

AND 

THE HON’ BLE SRI JUSTICE M. SEETHARAMA MURTI 

 

Writ  Pet it ion No.30907 of 2016 

ORDER 

(per Hon’ ble Sri Just ice M. Seetharama Murt i) 

 

 The pet it ioner, Anitha Mohan Waghmare, who is the wife of Mohan 

Pandurang Waghmare, the 1st accused, in Crime No.164 of 2016 on the f ile of 

Adibat la Police Stat ion, Cyberabad Dist rict ,  seeks a writ  of habeas corpus and 

release of her husband forthwith.  He is present ly lodged in Cent ral Prison, 

Cherlapalli,  Ranga Reddy Dist rict .  

2.  We have heard the submissions of the learned counsel for the pet it ioner 

and that  of the learned Special Government  Pleader at tached to the learned 

Addit ional Advocate General, State of  Telangana, and the learned Public 

Prosecutor for the State of Telangana.  We have perused the material record.  

3.  The crux of the complaint  of the pet it ioner is this:  

The pet it ioner’ s husband along with others was arrested on 25.06.2016 

in connect ion with the before ment ioned crime registered for the offence 

punishable under Sect ion 20 (b) of the Narcot ic Drugs and Psychot ropic 

Substances Act , 1985 (hereinafter, ‘ the NDPS Act ’ ).   The police produced him 

before the learned IV Met ropolitan Magist rate, Ibrahimpatnam, Ranga Reddy 

Dist rict ,  along with an applicat ion for remand.  On the same day, the learned 

Magist rate remanded him to j udicial custody.  Since then, the pet it ioner’ s 

husband was languishing in j ail as the j udicial custody is being extended by the 

learned Magist rate by successive remand orders in violat ion of the Rule of Law 

and the provision of Sect ion 36A of the NDPS Act .  Under law, the learned 

Magist rate may authorise the detent ion of  the pet it ioner’ s husband in j udicial 

custody for a period not  exceeding f if teen days in the whole.  Therefore, the 
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detent ion of the pet it ioner’ s husband in j udicial custody beyond f irst  f if teen 

days pursuant  to the remand orders passed by the learned Magist rate from t ime 

to t ime is il legal, arbit rary and violat ive of principles of natural j ust ice.  

Therefore, the pet it ioner’ s husband is ent it led to be set  free as the further 

orders of remand passed by the learned IV Met ropolitan Magist rate extending 

his j udicial custody are il legal, not  authorised by law and without  j urisdict ion.   

4.  From the submissions made before this Court , the facts, which are 

undisputed and which emerge for considerat ion are as follows: 

 The husband of the pet it ioner is the f irst  accused in Crime No.164 of 

2016 on the f ile of Adibat la Police Stat ion, Cyberabad Dist rict ,  registered for 

the offence punishable under Sect ion 20 (b) of the NDPS Act .  The said offence 

is punishable with imprisonment  for a term of more than three years and is 

t riable only by the Special Court  const ituted for the area in which the offence 

has been commit ted.  On arrest  of the husband of the pet it ioner/ A1 on 

25.06.2016, he was produced by the police before the learned IV Met ropolitan 

Magist rate on the same day.  The learned Magist rate authorised his detent ion in 

j udicial custody.  Therefore, he was lodged in Cent ral Prison, Cherlapalli.   

Thereafter, without  forwarding him and his case papers to the Special Court  

having j urisdict ion, his confinement  in j udicial custody is being extended by 

successive orders of remand that  are being passed by the learned Magist rate.  

Sect ion 36A of the NDPS Act , which deals with offences t riable by Special 

Courts, postulates that  when a person like the husband of the pet it ioner herein 

who is accused of commission of an offence like the present  one punishable 

under the provisions of the NDPS Act  is forwarded to a Magist rate under Sect ion 

167 of CrPC and Sect ion 36A of the NDPS Act , such Magist rate may authorise 

detent ion of such person in such custody as he thinks f it  for a period not  

exceeding f if teen days in the whole where such a Magist rate is a Judicial 

Magist rate.  After such f irst  remand, the Special Court  may exercise, in relat ion 
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to such person forwarded to it ,  the same power which a Magist rate having 

j urisdict ion may exercise under Sect ion 167 of CrPC in relat ion to the said 

person.  In that  view of the mat ter, the learned Magist rate ought  not  to have 

passed subsequent  orders of remand extending j udicial custody from t ime to 

t ime and for a period exceeding f if teen days as under law the learned 

Magist rate may authorise the detent ion of  such accused person for a period not  

exceeding f if teen days in the whole.  Further, as per the provision of Sect ion 

36A(d) of the NDPS Act , the Special Court  may, upon perusal of police report  of 

the facts const itut ing an offence under the said Act , take cognizance of the 

offence without  the accused being commit ted to it  for t rial.   Therefore, after 

the f irst  order remanding the husband of the pet it ioner to j udicial custody for 

f if teen days was passed by the learned Magist rate, the Magist rate ought  to 

have passed appropriate orders forwarding A1/ pet it ioner’ s husband along with 

his case papers to the Special Court  for further orders or the police concerned 

ought  to have produced him, with the permission of the learned Magist rate, 

before the Special Court  with an applicat ion for extension of remand and for 

appropriate orders as contemplated under law.  However, the said course was 

not  followed in the instant  case. 

5.  In this backdrop, the learned counsel for the pet it ioner would contend 

that  in view of the mandate of law under Sect ions 36A of the NDPS Act  and 167 

CrPC, the detent ion of the pet it ioner’ s husband/ A1 in j udicial custody for a 

period exceeding f if teen days in the whole pursuant  to the subsequent  

extension orders of remand passed by the learned Magist rate is per se il legal.  

He would also contend that  since the confinement  beyond the statutory period 

is il legal and it  affected the right  to life and personal liberty of the pet it ioner’ s 

husband, the writ  of habeas corpus with the consequent ial relief for his release 

forthwith is maintainable and that  the pet it ioner’ s husband is ent it led to be set  

free forthwith.  He would alternat ively contend that  the pet it ioner’ s husband is 

ent it led to be enlarged on bail.    
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6.  Per cont ra, the learned Special Government  Pleader and the learned 

Public Prosecutor would contend as under: 

The orders extending the remand beyond a period of f if teen days in the 

whole passed by the learned Magist rate are only defect ive or irregular and not  

il legal as the said orders were passed without  not icing the command of law and 

by following a circular issued by the learned I Addit ional Dist rict  Judge-cum-

Met ropolitan Sessions Judge, Cyberabad, direct ing all the Magist rates not  to 

send the accused and the case records to the said Court  in respect  of crimes 

registered under the NDPS Act  since his Court  is f looded with number of  

remand prisoners and in ignorance of the orders of this Court  dated 01.12.2015 

in Criminal Revision Case 2684 of 2015, whereby the said circular was held to 

be il legal and was set  aside.  It  is also submit ted that  after receiving not ices in 

this writ  pet it ion, the learned Magist rate was already appraised of the legal 

posit ion and that  the case f ile was already forwarded by the learned Magist rate 

to the Special Court  and that  steps were init iated for forwarding the 

pet it ioner’ s husband to the Special Court  to deal with his case appropriately 

and in accordance with law.  The pet it ioner’ s husband was involved in the 

commission of a serious offence punishable under the provisions of the NDPS 

Act .  Under the said Act  all offences are cognizable and there are special 

provisions regarding grant ing of bail in non-bailable offences and there are 

limitat ions on grant ing of bail and those limitat ions are in addit ion to the 

limitat ions under the CrPC or any other law for the t ime being in force.  The 

orders extending j udicial custody beyond a period of f irst  f if teen days are 

irregular.  Such defect ive orders are curable on forwarding the accused person 

and his papers to the Special Court  and on the Special Court  passing 

appropriate orders.  Therefore, on the mere extension of j udicial remand by 

the learned Magist rate beyond the period of f irst  f if teen days, the confinement  

of the pet it ioner’ s husband does not  become illegal as the defect ive orders are 

curable.  Hence, the writ  of habeas corpus seeking the release of the 
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pet it ioner’ s husband is not  maintainable.  On the grounds urged by the 

pet it ioner, the pet it ioner’ s husband is not  ent it led to be enlarged on bail in 

view of the special provisions and the limitat ions on grant ing of bail under the 

NDPS Act .  The writ  pet it ion for a writ  of habeas corpus is misconceived and is 

not  maintainable. 

7.  Before proceeding further, it  is necessary to refer to the relevant  

provisions of law.   

NDPS Act : 

36A. Offences t r iable by Special Courts.— 

(1) Notwithstanding anything contained in the Code of Criminal Procedure, 

1973 (2 of 1974),— 

(a) all offences under this Act  which are punishable with imprisonment  for a 

term of more than three years shall be t riable only by the Special Court  

const ituted for the area in which the offence has been commit ted or where 

there are more Special Courts than one for such area, by such one of them as 

may be specif ied in this behalf  by the Government ; 

(b) where a person accused of or suspected of the commission of an offence 

under this Act  is forwarded to a Magist rate under sub-sect ion (2) or sub-

sect ion (2A) of sect ion 167 of the Code of Criminal Procedure, 1973 (2 of 

1974), such Magist rate may authorise the detent ion of such person in such 

custody as he thinks f it  for a period not  exceeding f if teen days in the whole 

where such Magist rate is a Judicial Magist rate and seven days in the whole 

where such Magist rate is an Execut ive Magist rate:  

Provided that  in cases which are t riable by the Special Court  where such 

Magist rate considers— 

(i) when such person is forwarded to him as aforesaid; or 

(ii) upon or at  any t ime before the expiry of the period of detent ion 

authorised by him, that  the detent ion of  such person is unnecessary, he shall 

order such person to be forwarded to the Special Court  having j urisdict ion; 

(c) the Special Court  may exercise, in relat ion to the person forwarded to it  

under clause (b), the same power which a Magist rate having j urisdict ion to 

t ry a case may exercise under sect ion 167 of the Code of Criminal Procedure, 

1973 (2 of 1974), in relat ion to an accused person in such case who has been 

forwarded to him under that  sect ion; 

(d) a Special Court  may, upon perusal of police report  of the facts 

const itut ing an offence under this Act  or upon complaint  made by an off icer 

of the Cent ral Government  or a State Government  authorised in his behalf , 

take cognizance of that  offence without  the accused being commit ted to it  

for t rial.  

(2) When t rying an offence under this Act , a Special Court  may also t ry an 

offence other than an offence under this Act  with which the accused may, 

under the Code of Criminal Procedure, 1973 (2 of 1974), be charged at  the 

same t rial.  

(3) Nothing contained in this sect ion shall be deemed to affect  the special 

powers of the High Court  regarding bail under sect ion 439 of the Code of 

Criminal Procedure, 1973 (2 of 1974), and the High Court  may exercise such 

powers including the power under clause (b) of sub-sect ion (1) of that  sect ion 
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as if  the reference to "Magist rate" in that  sect ion included also a reference to 

a "Special Court " const ituted under sect ion 36. 

(4) In respect  of persons accused of an offence punishable under sect ion 19 

or sect ion 24 or sect ion 27A or for offences involving commercial quant ity the 

references in sub-sect ion (2) of sect ion 167 of the Code of Criminal 

Procedure, 1973 (2 of 1974), thereof to "ninety days", where they occur, shall 

be const rued as reference to "one hundred and eighty days":  

Provided that , if  it  is not  possible to complete the invest igat ion within the 

said period of one hundred and eighty days, the Special Court  may extend the 

said period up to one year on the report  of the Public Prosecutor indicat ing 

the progress of the invest igat ion and the specif ic reasons for the detent ion of 

the accused beyond the said period of one hundred and eighty days. 

(5) Notwithstanding anything contained in the Code of Criminal Procedure, 

1973 (2 of 1974), the offences punishable under this Act  with imprisonment  

for a term of not  more than three years may be t ried summarily.]  

36B. Appeal and revision.—The High Court  may exercise, so far as may be 

applicable, all the powers conferred by Chapters XXIX and XXX of the Code of 

Criminal Procedure, 1973 (2 of 1974), on a High Court , as if  a Special Court  

within the local limits of the j urisdict ion of the High Court  were a Court  of 

Session t rying cases within the local limits of the j urisdict ion of the High 

Court . 

36C. Applicat ion of Code to proceedings before a Special Court .—Save as 

otherwise provided in this Act , the provisions of the Code of Criminal 

Procedure, 1973 (2 of 1974) (including the provisions as to bail and bonds) 

shall apply to the proceedings before a Special Court  and for the purposes of 

the said provisions, the Special Court  shall be deemed to be a Court  of 

Session and the person conduct ing a prosecut ion before a Special Court , shall 

be deemed to be a Public Prosecutor. 

36D. Transit ional provisions.— 

(1) Any offence commit ted under this Act  on or after the commencement  of 

the Narcot ic Drugs and Psychot ropic Substances (Amendment ) Act , 1988 (2 of 

1989), which is t riable by a Special Court  shall,  unt il a Special Court  is 

const ituted under sect ion 36, notwithstanding anything contained in the Code 

of Criminal Procedure, 1973 (2 of 1974), be t ried by a Court  of Session. 

(2) Where any proceedings in relat ion to any offence commit ted under this 

Act  on or after the commencement  of the Narcot ic Drugs and Psychot ropic 

Substances (Amendment ) Act ,  1988 (2 of 1989), are pending before a Court  of 

Session, then, notwithstanding anything contained in sub-sect ion (1), such 

proceeding shall be heard and disposed of by the Court  of Session:  

Provided that  nothing contained in this sub-sect ion shall affect  the power of 

the High Court  under sect ion 407 of the Code of Criminal Procedure, 1973 (2 

of 1974) to t ransfer any case or class of cases taken cognizance by a Court  of 

Session under sub-sect ion (1). 

37. Offences to be cognizable and non-bailable.— 

(1) Notwithstanding anything contained in the Code of Criminal Procedure, 

1973 (2 of 1974)— 

(a) every offence punishable under this Act  shall be cognizable; 

(b) no person accused of an offence punishable for offences under sect ion 19 

or sect ion 24 or sect ion 27A and also for offences involving commercial 

quant ity shall be released on bail or on his own bond unless— 
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(i) the Public Prosecutor has been given an opportunity to oppose the 

applicat ion for such release, and 

(ii) where the Public Prosecutor opposes the applicat ion, the court  is sat isf ied 

that  there are reasonable grounds for believing that  he is not  guilt y of such 

offence and that  he is not  likely to commit  any offence while on bail.  

(2) The limitat ions on grant ing of bail specif ied in clause (b) of sub-sect ion 

(1) are in addit ion to the limitat ions under the Code of Criminal Procedure, 

1973 (2 of 1974) or any other law for the t ime being in force, on grant ing of 

bail.  

CrPC: Sect ions 4, 5, 26 and 167: 

 

4.  Tr ial of offences under the Indian Penal Code and other laws. 

(1) All offences under the Indian Penal Code (45 of 1860 ) shall be 

invest igated, inquired into, t ried, and otherwise dealt  with according to the 

provisions hereinafter contained. 

(2) All offences under any other law shall be invest igated, inquired into, 

t ried, and otherwise dealt  with according to the same provisions, but  subj ect  

to any enactment  for the t ime being in force regulat ing the manner or place 

of invest igat ing, inquiring into, t rying or otherwise dealing with such 

offences. 

 

5. Saving, __  

 Nothing contained in this Code shall,  in the absence of a specif ic provision to 

the cont rary, affect  any special or local law for the t ime being in force, or 

any special j urisdict ion or power conferred, or any special form of procedure 

prescribed, by any other law for the t ime being in force. 

 

26. Courts by which offences are t r iable.   Subj ect  to the other provisions of 

this Code,- 

(a) any offence under the Indian Penal Code (45 of 1860 ), may be t ried by- 

(i) the High Court , or 

(ii) the Court  of Session, or 

(iii) any other Court  by which such offence is shown in the First  Schedule to 

be t riable; 

Provided that  any offence under sect ion 376, sect ion 376A, sect ion 376B, 

sect ion 376C, sect ion 376D or sect ion 376E of the Indian Penal Code (45 of 

1860) shall be t ried as far as pract icable by a Court  presided over by a 

woman. 

(b) any offence under any other law shall,  when any Court  is ment ioned in 

this behalf  in such law, be t ried by such Court  and when no Court  is so 

ment ioned, may be t ried by- 

(i) the High Court , or 

(ii) any other Court  by which such offence is shown in the First  Schedule to 

be t riable. 

 

167. Procedure when invest igat ion cannot  be completed in twenty four 

hours. 

(1) Whenever any person is arrested and detained in custody, and it  appears 

that  the invest igat ion cannot  be completed within the period of twenty- four 

hours f ixed by sect ion 57, and there are grounds for believing that  the 

accusat ion or informat ion is well- founded, the off icer in charge of the police 

stat ion or the police off icer making the invest igat ion, if  he is not  below the 

rank of sub- inspector, shall forthwith t ransmit  to the nearest  Judicial 
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Magist rate a copy of the ent ries in the diary hereinafter prescribed relat ing 

to the case, and shall at  the same t ime forward the accused to such 

Magist rate. 

(2) The Magist rate to whom an accused person is forwarded under this 

sect ion may, whether he has or has not  j urisdict ion to t ry the case, from t ime 

to t ime, authorise the detent ion of the accused in such custody as such 

Magist rate thinks f it ,  for a term not  exceeding f if teen days in the whole; and 

if  he has no j urisdict ion to t ry the case or commit  it  for t rial,  and considers 

further detent ion unnecessary, he may order the accused to be forwarded to 

a Magist rate having such j urisdict ion:  

Provided that - 

(a) the Magist rate may authorise the detent ion of the accused person, 

otherwise than in the custody of the police, beyond the period of f if teen 

days; if  he is sat isf ied that  adequate grounds exist  for doing so, but  no 

Magist rate shall authorise the detent ion of the accused person in custody 

under this paragraph for a total period exceeding,- 

(i) ninety days, where the invest igat ion relates to an offence punishable with 

death, imprisonment  for life or imprisonment  for a term of not  less than ten 

years; 

(ii) sixty days, where the invest igat ion relates to any other offence, and, on 

the expiry of the said period of ninety days, or sixty days, as the case may 

be, the accused person shall be released on bail if  he is prepared to and does 

furnish bail,  and every person released on bail under this sub- sect ion shall be 

deemed to be so released under the provisions of Chapter XXXIII for the 

purposes of that  Chapter; 

(b) no Magist rate shall authorise detent ion of the accused in custody of the 

police under this sect ion unless the accused is produced before him in person 

for the f irst  t ime and subsequent ly every t ime t il l the accused remains in the 

custody of the police, but  the Magist rate may extend further detent ion in 

j udicial custody on product ion of the accused either in person or through the 

medium of elect ronic video linkage; 

(c) no Magist rate of the second class, not  specially empowered in this behalf  

by the High Court , shall authorise detent ion in the custody of the police.   

Explanat ion I.- For the avoidance of doubts, it  is hereby declared that , 

notwithstanding the expiry of the period specif ied in paragraph (a), the 

accused shall be detained in custody so long as he does not  furnish bail;  

Explanat ion II.- If  any quest ion arises whether an accused person was 

produced before the Magist rate as required under clause (b), the product ion 

of the accused person may be proved by his signature on the order 

authorising detent ion or by the order cert if ied by the Magist rate as to 

product ion of the accused person through the medium of elect ronic video 

linkage, as the case may be. 

(2A)  Notwithstanding anything contained in sub- sect ion (1) or sub- sect ion 

(2), the off icer in charge of the police stat ion or the police off icer making 

the invest igat ion, if  he is not  below the rank of a sub- inspector, may, where 

a Judicial Magist rate is not  available, t ransmit  to the nearest  Execut ive 

Magist rate, on whom the powers of a Judicial Magist rate or Met ropolitan 

Magist rate have been conferred, a copy of the ent ry in the diary hereinafter 

prescribed relat ing to the case, and shall,  at  the same t ime, forward the 

accused to such Execut ive Magist rate, and thereupon such Execut ive 

Magist rate, may, for reasons to be recorded in writ ing, authorise the 

detent ion of the accused person in such custody as he may think f it  for a 

term not  exceeding seven days in the aggregate; and, on the expiry of the 

period of detent ion so authorised, the accused person shall be released on 

bail except  where an order for further detent ion of the accused person has 

been made by a Magist rate competent  to make such order; and, where an 

order for such further detent ion is made, the period during which the 

accused person was detained in custody under the orders made by an 
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Execut ive Magist rate under this sub- sect ion shall be taken into account  in 

comput ing the period specif ied in paragraph (a) of the proviso to sub- sect ion 

(2): 

 Provided that  before the expiry of  the period aforesaid, the Execut ive 

Magist rate shall t ransmit  to the nearest  Judicial Magist rate the records of the 

case together with a copy of the ent ries in the diary relat ing to the case 

which was t ransmit ted to him by the off icer in charge of the police stat ion or 

the police off icer making the invest igat ion, as the case may be. 

(3) A Magist rate authorising under this sect ion detent ion in the custody of the 

police shall record his reasons for so doing. 

(4) Any Magist rate other than the Chief Judicial Magist rate making such order 

shall forward a copy of his order, with his reasons for making it , to the Chief 

Judicial Magist rate. 

(5) If  in any case t riable by a Magist rate as a summons- case, the 

invest igat ion is not  concluded within a period of six months from the date on 

which the accused was arrested, the Magist rate shall make an order stopping 

further invest igat ion into the offence unless the off icer making the 

invest igat ion sat isf ies the Magist rate that  for special reasons, and in the 

interests of j ust ice the cont inuat ion of the invest igat ion beyond the period of  

six months is necessary. 

(6) Where any order stopping further invest igat ion into an offence has been 

made under sub- sect ion (5), the Sessions Judge may, if  he is sat isf ied, on an 

applicat ion made to him or otherwise, that  further invest igat ion into the 

offence ought  to be made, vacate the order made under sub- sect ion (5) and 

direct  further invest igat ion to be made into the offence subj ect  to such 

direct ions with regard to bail and other mat ters as he may specify. 

  

8. We have given earnest  considerat ion to the facts and submissions.  We 

have carefully gone through the provisions of law, which are relied upon and 

which are relevant . 

9.  In this set t ing of facts, law and the rival submissions, the key quest ion 

which falls for determinat ion is whether the orders passed from t ime to t ime 

by the learned IV Met ropolitan Magist rate authorising the detent ion of the 

pet it ioner’ s husband in j udicial custody for a period exceeding f if teen days in 

the whole are either il legal or irregular or defect ive and are curable or not . 

 

10.  Sect ion 36A(1)(a) confers the j urisdict ion on the Special Court  

const ituted under Sect ion 36 to t ry offences under the NDPS Act  which are 

punishable with imprisonment  for a term of more than 3 years. Sect ion 

36A(1)(b) allows a Magist rate to forward an accused suspected of commit t ing 

an offence under the NDPS Act  to a Special Court .  Sect ion 36A(1)(b) of the said 
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Act  states that  where a person accused of or suspected of a commission of an 

offence under the Act , was forwarded to a Magist rate under sub-sect ion (2) or 

sub-sect ion (2A) of Sect ion 167 CrPC such Magist rate may authorize the 

detent ion of such person in such custody as he thinks f it  for a period not  

exceeding 15 days in the whole where such Magist rate was a Judicial Magist rate 

and 7 days in the whole where the Magist rate was an Execut ive Magist rate.  

The proviso appended to Sect ion 36(A)(1)(b) provides that  in cases which are 

t riable by the Special Court , the Magist rate, where upon or at  any t ime before 

the expiry of such period of detent ion authorized by him considers that  the 

detent ion of such person is unnecessary, shall order such person accused of or 

suspected of the commission of an offence under the NDPS Act  to be forwarded 

to the Special Court  having j urisdict ion. Sect ion 36A(1)(c) of  the NDPS Act  

st ipulates that , the Special Court  would exercise, in relat ion to the person 

forwarded to it  under Sect ion 36A(1)(b), the same power which a Magist rate 

having j urisdict ion to t ry a case may exercise under Sect ion 167 CrPC in 

relat ion to the accused person forwarded under that  sect ion.  Sect ion 36A(4) of  

the NDPS Act  increased the number of days occurring in sub-sect ion (2) of  

Sect ion 167 of CrPC from 90 days to 180 days.  It  also provided that , if  it  was 

not  possible to complete the invest igat ion within the period of 180 days the 

Special Court  is empowered to extend such period up to one year on the report  

of the Public Prosecutor indicat ing the progress of the invest igat ion and the 

specif ic reason for detent ion of the accused beyond the said period of 180 

days.  Sect ion 36A(1)(d) allows the Special Court , upon perusal of police report  

of the facts const itut ing an offence under the NDPS Act  or upon complaint  

made by any off icer of the Cent ral Government  or a State Government  

authorized in this behalf ,  to take cognizance of offence without  the accused 

being commit ted to it  for a t rial.   Sub-sect ion (2) of Sect ion 36A allows the 

Special Court  to t ry an offence other than an offence under the NDPS Act  with 

which the accused may, under the CrPC be charged at  the same t rial.   The 
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Special Courts are empowered by Sect ion 36A(5) to t ry summarily, offences 

under the NDPS Act  punishable with imprisonment  of a term of not  more than 

three years.    

10.1 Sect ions 36A(1)(a)(b) and (c) ref lect  that  a Special Court  under the NDPS 

Act  is not  a Court  for the f irst  product ion of the accused for obtaining orders of 

j udicial remand and that  a Court  of the learned Judicial Magist rate is a Court  of 

f irst  product ion for the purpose of authorising the detent ion of the person 

accused of commission of an offence in such custody as it  thinks f it  for a period 

not  exceeding f if teen days in the whole.  The Sect ion of law itself  provides that  

an accused, suspected of commit t ing an offence under the NDPS Act  would be 

forwarded by a Magist rate to the Special Court .  Therefore, a content ion that  

the learned Magist rate has no inherent  j urisdict ion or no j urisdict ion at  all to 

authorise detent ion in j udicial custody on product ion of an accused before him 

cannot  be countenanced.  Sect ion 36A of  the NDPS Act  which begins with the 

non-obstante clause "Notwithstanding anything contained in the Code of 

Criminal Procedure, 1973... . . . . . . . . . . . . . . . . ." indicates that  the provision of the 

said Sect ion would prevail over the provisions of the CrPC.  In the event  of any 

conflict  between the provisions of CrPC and the provisions of Sect ion 36A, the 

provisions of the said sect ion under the NDPS Act  would override the provisions 

of the CrPC. 

10.2 The offence which the pet it ioner’ s husband was alleged to have 

commit ted is one punishable under Sect ion 20(b) of the NDPS Act  and is 

punishable with rigorous imprisonment  for a term which shall not  be less than 

ten years but  which may extend to twenty years besides f ine as the accusat ion 

ref lects that  the cont raband involved is of commercial quant ity.  The special 

powers of the High Court  regarding bail under Sect ion 438 of CrPC are retained 

under Sect ion 36A(3) of the NDPS Act .  In Narcot ics Cont rol  Bureau V/s 
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Kishan Lal  and Ors.1,  it  was held that  the power of the High Court  to grant  

bail under Sect ion 439 of the CrPC is subj ect  to the limitat ions contained in the 

amended Sect ion 37 of the NDPS Act  since those addit ional limitat ions are 

applicable to the High Court  also in the mat ter of grant ing bail.   The posit ion in 

regard to grant ing of bail is elucidated by Sect ion 37 of the NDPS Act  which 

starts with a non-obstante clause.  It  states that  no person accused of an 

offence punishable for offences set  out  in Sect ion 37(1)(b) shall be released on 

bail or on his own bond, unless the condit ions prescribed therein are sat isf ied. 

Further, limitat ions on grant ing of bail which are specif ied in clause (b) of  sub-

sect ion (1) are in addit ion to the limitat ions under the CrPC or any other law 

for the t ime being in force. 

  
11.   The facts brought  before us clearly indicate that  the learned IV 

Met ropolitan Magist rate had acted beyond his authority while passing the 

orders authorising detent ion of the pet it ioner’ s husband in j udicial custody for 

a period exceeding f if teen days. The act  of the learned Magist rate in 

entertaining the further applicat ions for remand and grant ing orders of  

extension of j udicial remand exceeding f if teen days in the whole without  

forwarding the pet it ioner’ s husband and his case papers to the Special Court  is 

not  proper though not  il legal.   Trite to note that  at  the t imes of State 

Conferences and other State events, which the Judicial off icers would be 

invited to at tend leaving their stat ions of work, the powers of grant ing or 

extending remands would be delegated to or conferred upon the Execut ive 

Magist rates and therefore, delegat ion of  the powers of grant ing remands and 

extending remands is not  opposed to set t led and accepted pract ice and 

procedure.  Be that  as it  may.    The pet it ioner’ s husband is not  enlarged on 

bail by the Special Court . In fact , at  the expiry of the 15th day of j udicial 

custody, in the light  of the law adverted to supra, whether the accused was in 

j udicial custody pursuant  to the orders of a Magist rate or that  of a Judge of the 

                                                 
1 1991CriLJ654 
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Special Court  does not  make any dif ference for him, as in either case, the 

custody remains j udicial and his detent ion in j udicial custody is necessary as he 

was not  enlarged on bail.   What  mat ters in the instant  case is the non 

forwarding of the accused and the init ial police papers on the basis of which 

the remand was granted to the Special Court  by the learned Magist rate. 

Therefore, the custody of the pet it ioner’ s husband cannot  be termed as illegal 

and it  is only defect ive or in any event  it  is only irregular.  And therefore 

merely because some default  or irregularity is commit ted either in not  

physically forwarding the accused or the police papers pertaining to him to the 

Special Court , that  by itself  cannot  be held to be suff icient  to hold 

mechanically that  the same confers a right  on the accused to either seek a writ  

of habeas corpus and his release or seek bail invoking writ  j urisdict ion.  The 

release of the pet it ioner’ s husband by grant ing a writ  order in this writ  as 

prayed for or by grant ing bail as alternat ively sought  for, would amount  to 

either permit t ing the accused to circumvent  the special bail provisions under 

the NDPS Act  or adding an addit ional ground for release on bail of the 

pet it ioner’ s husband, who is in j udicial custody on the accusat ion that  he had 

commit ted some serious non-bailable offences under the NDPS Act , for t rial of  

which the Legislature has enacted a special law and provided a special 

provision under Sect ion 37 (amended in the years 1989 and 2001) placing 

limitat ions on the powers of grant ing of bail by the Courts. 

12.  Before concluding, it  is necessary to state that  the learned counsel for 

the pet it ioner called in aid the decision in State of Tami l  Nadu V/s 

Paramasiva Pandyan2.   The facts of the cited case disclose that  the 

respondents therein were alleged to have commit ted offence punishable under 

the Essent ial Commodit ies Act  (hereinafter, ‘ EC Act ’ ) and were remanded to 

j udicial custody from t ime to t ime by the Special Court  even though it  had 

ceased to funct ion as a Special Court  in respect  of the cases under the EC Act  

                                                 
2 2002(1) Supreme Court Cases 15 
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due to the lapse in 1998 of EC (Special Provisions) Act , 1981, by eff lux of t ime 

and therefore, the High Court  held that  the orders of remand passed by the 

aforesaid Special Court  in cases under EC Act , long after it  ceased to be a 

Special Court , as invalid.  The Supreme Court  held that  the orders of the High 

Court  are unassailable.  In view of the facts peculiar to the cited case, the 

decision is not  helpful to the pet it ioner herein.  Further, our view in the instant  

case gathers support  from an unreported decision dated 01.12.2015 of a 

learned Single Judge of this Court  in Crl.R.C.No.2684 of 2015 (Sukka Narasimha 

Goud and two others V/ s State of Telangana), wherein the facts are more or 

less similar. The facts of the said case disclose that  when a learned Magist rate 

extended the remand of the pet it ioners therein accused of offences punishable 

under the NDPS Act  for a period exceeding f if teen days in the whole following 

the circular of the learned I Addit ional Dist rict  Judge direct ing to do so, this 

Court  set  aside the said circular holding it  as il legal and arbit rary and directed 

the learned Magist rate to forward the pet it ioners/ accused with case material 

to the Special Court  within the date specif ied in the orders to enable the 

special Court  to pass appropriate orders in accordance with law and refused 

the request  of the pet it ioners/ accused for grant  of bail but  reserved liberty to 

them to f ile a fresh applicat ion for bail before the Special Court .  In our 

opinion the irregularity or defect  in the order of the learned Judicial Magist rate 

extending remand and authorising detent ion of the pet it ioner’ s husband, 

without  the authority of law, beyond the period of f if teen days in the whole in 

j udicial custody stand cured, on the special Court  passing the subsequent  

orders of remand authorising the detent ion of the pet it ioner’ s husband in 

j udicial custody. Hence, the pet it ioner, whose husband was arrested on the 

accusat ion of commission of offence punishable under the NDPS Act , would not  

be ent it led to seek a writ  of habeas corpus or bail on the grounds that  her 

husband’ s detent ion in j udicial custody was either unauthorised or that  it  does 
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not  get  validated or cured by the subsequent  legal and valid orders passed by a 

special Court . 

13.  On the above analysis, we are of the considered view that  the writ  of 

habeas corpus seeking the relief of release of the pet it ioner’ s husband is 

misconceived and that  in this writ  no bail orders as sought  for can be granted 

for the release of the pet it ioner’ s husband and that  the writ  pet it ion f iled 

without  seeking the enlargement  of  the pet it ioner’ s husband/ A1 on bail before 

the special Court  by following the procedure established by law cannot  be 

entertained.   

14.  In the result ,  the Writ  Pet it ion is dismissed. 

   Pending miscellaneous pet it ions, if  any, shall also stand dismissed.   

 

____________________ 
JUSTICE SANJAY KUMAR 

 

 

_________________________ 

JUSTICE M. SEETHARAMA MURTI 

27.09.2016                                                                                                                                 
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