
HONOURABLE Dr. JUSTICE B.SIVA SANKARA RAO 

 

CIVIL REVISION PETITION No.3365 of 2014  

ORDER:  

The revision pet it ioner is the decree holder in E.P. No.219 of 2000 

of the permanent  prohibitory inj unct ion decree in O.S.No.250 of 1995 on 

the f ile of  Principal Junior Civil Judge, Kavali of P.S.Nellore Dist rict ,  

A.P. 

2) Pursuant  to the permanent  inj unct ion decree in  

O.S. No.250 of 1995 supra, the D.Hr f iled the Execut ion Pet it ion No.219 

of 2000 under Order XXI Rule 32 C.P.C alleging violat ion of the 

permanent  inj unct ion, by the respondents 1 to 3 of  whom respondent  

No.1 shown as cult ivator and 75 years old (served and failed to at tend), 

respondent  No.2 shown as house wife-cum-cult ivator and 55 years old 

(contest ing) and respondent  No.3 shown as house wife and 45 years old 

(unclaimed not ice) and the permanent  prohibitory inj unct ion decree is in 

relat ion to the decree schedule property which is of Bogole 

Grampanchayat  of Kavali Sub-regist ry, Nellore Dist rict  in pat ta No.300, 

S.No.501/ 1C of an extent  of Ac.0.14 cents out  of total extent  of Ac.0.65 

cents within the four boundaries ment ioned i.e., eastern side land 

belongs to 1st defendant  to some extent  and cart  t rack to some extent , 

southern and Northern side land belongs to  

1st defendant  and western side Dagadarthi Canal. 

3) The lower Court  dismissed the execut ion pet it ion vide 

order dated 05.01.2007 saying the execut ion pet it ion is not  with 

part iculars, there is no proof of violat ion of inj unct ion, for the alleged 

rising of fence, if  at  all a remedy could have been availed by seeking 

amendment  of pleadings to seek alternat ive or further relief of 
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mandatory inj unct ion and without  which the Court  cannot  remove the 

alleged fence by convert ing the permanent  inj unct ion into mandatory 

inj unct ion in relat ion to the relief; as also laid down by this Court  in 

Y.Lakshmaiah vs ESSO East ern Inc.,
1
.   It  is impugning the same, the 

present  revision is maintained. 

4) Heard learned counsel for the revision pet it ioner/  decree 

holder in E.P No.219 of 2000 in O.S. No.250 of 1995 and learned counsel 

for the 2nd respondent  and taken as heard the respondents 1 & 3 to 

decide on merits and perused the material on record.     

5) It  is one of the submissions by the learned counsel for the 

2nd respondent /  J.Dr that  he has no inst ruct ions even as to the  

1st respondent  aged about  75 years by the t ime of f il ing the E.P in the 

year 2000 is st il l alive or not , to pass any order as prayed for to send to 

civil prison, apart  from that  there are no merits in the very execut ion 

pet it ion as right ly concluded by the lower Court  and for this Court , 

within the limited scope against  the impugned order, while sit t ing in 

revision, there is nothing to interfere and prayed to dismiss the revision 

pet it ion. 

6) Undisputedly, the t rial Court ’ s decree grant ing permanent  

inj unct ion relief was made absolute even though the respondent /  

defendants preferred f irst  and second appeals unsuccessfully. The t rial 

Court  was passed the decree on 19.09.2000. The execut ion pet it ion was 

f iled on 16.10.2000.  It  is one of the observat ions by the execut ing Court  

in saying the inj unct ion violat ion applicat ion in E.P. No.219 of 2000 f iled 

under Order XXI Rule 32 C.P.C was even before the expiry of the appeal 

t ime from the date of the lower Court ’ s j udgment .    In fact , right  of  
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appeal is one thing available as a statutory relief to the part ies and the 

operat ion of the decree from the t ime it  was granted in favour of the 

D.Hr is another thing.   It  is thereby even f il ing of an appeal does not  

operate of decree stay of decree unless there is a specif ic stay order 

obtained under Order XLI Rule 5 C.P.C either from the t rial Court , which 

passed the same before obtaining cert if ied copies of the decree and 

j udgment  to prefer an appeal or by the Appellate Court  pending disposal 

of the appeal, as the case may be, subj ect  to such terms as 

contemplated by the provision.   Thus, merely because, there is a right  

to prefer an appeal, there is no law to say, in the mean t ime, for any 

violat ion, execut ion pet it ion cannot  be f iled invoking Order XXI Rule 32 

C.P.C and there is nothing even to say the Court  cannot  proceed with 

any such pet it ion before expiry of appeal t ime.   On the converse, it  is 

the duty of the Court  to see that  the decree passed by it  is to be 

enforced to enable the D.Hr to enj oy the fruits of the decree early 

unless there is a suspension of the decree or reversal of the decree 

including by any appellate order or stay by appellate Court , as the case 

may be. 

7) Now coming to the other merits concerned, no doubt , the 

prayer in the execut ion pet it ion at  column No.12 reads as follows: 

As per Order 21 Rule 32 C.P.C. in relat ion to the E.P Schedule 

property, which is in the possession and enj oyment  of the D.Hr as the 

J.Drs are obst ruct ing D.Hr, to send the 1st J.Dr to civil prison under the 

provision.   

8) The execut ing Court  observed that  the E.P prayer is bereft  

of part iculars of the date or manner of  obst ruct ion but  for saying there 

is obst ruct ion of violat ion of the inj unct ion decree.    
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9) In the chief aff idavit  of the D.Hr, it  is ment ioned that  the 

suit  O.S. No.250 of 1995 for permanent  inj unct ion was decreed in his 

favour on 19.09.2000.  Aggrieved by the same, the defendants preferred 

A.S. No.42 of 2000 before the Senior Civil Judge, Kavali and the said 

appeal was ended in dismissal on 03.12.2001, thereby they f iled a 

Second Appeal before the High Court  of A.P in S.A. No.4 of 2002 and the 

same was also disposed of on 26.04.2004.  The deponent—D.Hr further 

says, the J.Drs violated the Court  orders of inj unct ion with their polit ical 

inf luence in their village and they are causing obst ruct ion to the D.Hr to 

pass through the cart  t rack hence issued not ice to the J.Drs and on 

enquiry send the 1st respondent  to Civil prison otherwise the bullock cart  

cannot  be moved through plaint  schedule property, it  is the evidence in 

chief and in the cross examinat ion of the D.Hr as PW.1, who deposed 

that  the permanent  inj unct ion relief granted in favour of the D.Hr and 

against  the defendants 1 to 3 is by rest raining them from interfering 

with peaceful possession and enj oyment  of the decree schedule property 

and he f iled E.P. in the year 2000, which is after the decree obtained in 

the year 2000 and subsequent  to the passing of the decree, the J.Drs did 

not  allow the decree holder to go to E.P Schedule property by put t ing 

fence and the J.Drs are obst ruct ing the D.Hr to come into the schedule 

property.   He denied the suggest ion that  no relief was granted in his 

favour and against  the defendants for inj unct ion not  to interfere with 

the moving of carts through the cart  t rack or through plaint  schedule 

and the inj unct ion orders obtained against  the defendants without  

impleading the original owners, who are inmates of some of the 

defendants and against  the decree, the appeal f iled in Kavali Sub-court  

and the same is pending.  He further deposed that  he did not  ment ion in 

chief aff idavit  that  J.Dr obst ruct ing him in respect  of plaint  schedule 
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property subsequent  to disposal of the appeal by High Court .    He 

further deposed that  J.Dr No.1 is aged about  75 years and as on the date 

of giving evidence in February, 2006.  The J.Dr is not  able to come out  

from the age and health condit ion.   He denied the suggest ion of raised 

raising mango garden on the southern side of said land even j ust  after 

f il ing of the suit  by the plaint if f  and now those are aged 15 years and 

having knowledge of the case, he did not  bring to the not ice of the Court  

and other J.Drs did not  violate any Court  orders.   It  is the sum and 

substance of the evidence of the D.Hr and the cross examinat ion of 

D.Hr.  On behalf  of J.Drs, the 2nd J.Dr—Pullamma deposed in her chief 

aff idavit  that  neither she nor 3rd J.Dr violated any orders of the Court  

and they have no lands nearby cart  t rack and suit  property and they are 

nothing to do with the alleged cart  t rack and they never violated any 

inj unct ion orders of the Court .   In the cross examinat ion, she deposed 

that  she does not  know about  the suit  f iled by the D.Hr but  for to say she 

signed on certain documents at  request  of her husband and she does not  

know the contest  in the suit  and decree of the suit  and the appeal f iled 

by her against  the decree.  She does not  know who have been looking 

after her court  affairs and even she does not  know the contents of chief  

aff idavit .   Thus, pract ically her evidence is of no use. 

10) The counter f iled in opposing the E.P as obj ect ions to it  by 

the 1st respondent  in nutshell are that  the chief aff idavit  f iled in 2006 

does not  speak date and t ime and manner of obst ruct ion and what  are 

the documents placed reliance in support  of the chief aff idavit  and there 

is nothing to mark the documents sought  for and the police aid granted 

to the D.Hr by the Court  is confined to rest rain the J.Drs from 

interfering and not  for removal of exist ing fencing by any mandatory 

order and the chief aff idavit  of M.Subba Reddy—1st respondent  as RW.1 
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stat ing that  the obst ruct ions and alleged interference are unt rue and the 

subj ect  mat ter of the t rial Court ’ s decree is pending in appeal before 

the Sub-Court  Kavali and the alleged violat ion said to have been 

commit ted prior to delivery of the j udgment  of appellate Court  and E.P, 

thereby not  maintainable and he is aged about  75 years and not  in a 

posit ion of coming out  from the house and none of the J.Drs are 

interfering with the possession and enj oyment  of the D.Hr and they are 

nothing to do with the lands nearby cart  t rack and D.Hr did not  give any 

police report  before f il ing E.P for alleged violat ion and the execut ion 

pet it ion is to wreck vengence against  them.   In the cross examinat ion of 

RW.1—1st J.D.R deposed that  he does not  know whether any stay 

obtained pending appeal against  the execut ion proceedings and whether 

Chereddy Subba Reddy and Bij j am Venkat  Reddy were impleaded as 

part ies in the suit  on their own.  However, the decree of the t rial Court  

was confirmed by the 1st Appellate Court  and also in the Second Appeal 

by High Court  and made f inal and he does not  know the contents of his 

chief aff idavit  but  for signing and it  is not  t rue to say that  he violated 

the Court  orders.   

11) From the evidence on record referred supra, it  is deposed 

that  there is fence obst ruct ing the D.Hr to enj oy the permanent  

inj unct ion.   It  is the case of the D.Hr that  the obst ruct ion is after the 

decree.  The expression referred by the lower Court  in Lakshmaiah 

(supra) what  it  says is before f il ing of the suit ,  if  there is any mandatory 

relief ought  to be sought  to restore the status-quo ante but  for 

permanent  inj unct ion that  was even decreed under the guise of 

permanent  inj unct ion decree execut ion, the D.Hr cannot  seek status-quo 

ante of the affairs prior to the suit  for no mandatory inj unct ion sought  in 

the suit  and thereby cannot  covert  the prayer inj unct ion decree into the 
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mandatory inj unct ion.   The principle laid down in the facts of that  case 

has no applicat ion for not  the case here that  there was any fence since 

before f il ing suit  causing obst ruct ion and a mandatory inj unct ion relief  

ought  to be asked in the t rial Court .  The t rial Court  granted prohibitory 

inj unct ion relief that  was confirmed in the appeal.  Undisputedly, when 

it  is the case of the D.Hr from the evidence that  the fence laid to cause 

of obst ruct ion, after passing of the decree, it  is the duty of the Court  

from the explanat ion to the wording of Order XXI Rule 32 C.P.C, for the 

act  required to be done even it  did not  cover prohibitory relief by 

inj unct ion invoking the provision.   It  is to say, subsequent  to f il ing of 

the suit  decree, if  there is any act  done, required to give mandatory 

relief to restore status-quo ante, that  can be granted in execut ing the 

prohibitory inj unct ion decree.  As such, the conclusion cont ra arrived by 

the lower Court  is unsustainable.  The t rial Court  totally went  wrong, 

despite the allegat ion of violat ion of the inj unct ion and that  too, it  is 

the case of the respondents of total denial and there is a fence, which 

said to have been laid by them after the decree was passed and that  was 

not  specif ically disputed by the J.Drs, in dismissing the execut ion 

pet it ion instead of allowing by providing police aid to remove the fence 

at  the expenses of the D.Hr to enforce the decree and to have the fruits 

of the decree though not  to sent  any of the J.Drs to civil prison, even so 

asked. 

12) Having regard to the above, the revision is allowed to the 

extent  of providing police aid to the D.Hr to remove the fence causing 

obst ruct ion to the enforcement  of the prohibit ing inj unct ion relief in 

favour of the D.Hr for his ingress and aggress through plaint  schedule 

property at  the expenses of the D.Hr.   The D.Hr is ent it led to approach 

the t rial Court  by f il ing E.A, pursuant  to this order, to direct  the police 
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concerned with police at  his expenses to cause removal of the fence 

through Court  Amin for the enforcement  of the prohibitory inj unct ion 

decree.   Needless to say, the D.Hr is ent it led to the permanent  

inj unct ion decree which runs with the land not  only against  the J.Drs 

and their men but  also any persons claiming through them.   No order as 

to costs. 

13) As a sequel, miscellaneous pet it ions if  any pending in this 

Civil Revision Pet it ion shall stand closed. 

 

_________________________ 
Dr. B. SIVA SANKARA RAO, J 

Dt .02.08.2016 
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