
THE HON'BLE SRI JUSTICE S.V.BHATT 

 

WRIT PETITION No.23069 of 2007 

  

ORDER: 

 

Heard  Sri Srinivas Emani for petitioners and  the Assistant 

Government Pleader (Land  Ac quisition) for respondents. 

The petitioners p ray for Mandamus dec la ring  p roc eed ings 

No.Roc .SW/ 341/ 2006(G1) da ted  09.10.2007 as illega l, a rb itra ry, 

unc onstitutiona l and  c ontra ry to the Manda te of Sec tion 5-A of the 

Land  Ac quisition Ac t, 1894 (for shot ‘ the Ac t’ ). 

The averments in b rief a re as follows:- 

On 22-07-2006, the 1st respondent issued  Notific a tion under 

Sec tion 4(1) of the Ac t p roposing to ac quire agric ultura l lands 

desc ribed  in the sc hedule appended  to the sa id  Notific a tion for the 

sta ted  purpose of p rovid ing  house sites to weaker sec tions.  At the 

first instanc e, the respondents d ispensed  with Sec tion 5-A enquiry by 

invoking power under Sec tion 17(4) of the Ac t.  The dec ision 

d ispensing with enquiry was the sub jec t matter of c ha llenge in 

W.P.No.16622 of 2006. On 09-08-2006, W.P.No.16622 of 2006 was 

d isposed  of and  the opera tive portion reads thus :- 

      “ The petitioners’  lands a re sought to be 

ac quired  by the issuanc e of a  d ra ft notific a tion 

da ted  22.7.2006 under Sec tion 4 (1) of the Land  

Ac quisition Ac t, 1894 (for short ‘ the Ac t’ ). Urgenc y 

c lause was invoked  under Sec tion 17 (4) of the Ac t 

and  the enquiry under Sec tion 5-A of the Ac t was 

d ispensed  with mec hanic a lly and  without due 

app lic a tion of mind , is the c omp la int. Dra ft 

dec la ra tion under Sec tion 6 of the Ac t da ted  

02.8.2006 has been issued . 
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           The impugned  notific a tion sta tes tha t the 

ac quisition is for the purpose of a llotment of house-

sites under Ind iramma Programme. This requirement 

is not of suc h an emergent na ture as would  justify 

invoc a tion of the urgenc y c lause and  d ispensing 

with the enquiry under Sec tion 5-A of the Ac t. The 

enquiry under Sec tion 5-A of the Ac t is a  sa luta ry 

sta tutory p rovision intended  for a fford ing  a  

reasonab le opportunity to the owners of lands to 

ob jec t to the ac quisition on any relevant g rounds as 

they wish to submit. 

      In the a foresa id  c irc umstanc es, the dec ision in 

the impugned  notific a tion to invoke the urgenc y 

c lause and  d ispensing with the enquiry under 

Sec tion 5-A of the Ac t is dec la red  irra tiona l and  

unsusta inab le. The respondents a re d irec ted  to issue 

notic e to the petitioners for submission of ob jec tions 

if any to the p roposa l to ac quire the lands. On the 

petitioners’  submitting  their ob jec tions within the 

time stipula ted  in the notic e, the same sha ll be 

c onsidered  and  an appropria te dec ision taken duly 

c ommunic a ting  the dec ision to the petitioners 

simultaneously with the rec ommenda tions made 

a fter the enquiry under Sec tion 5-A of the Ac t by the 

ac quiring  authority. The petitioners sha ll not be 

d ispossessed  pend ing c ommunic a tion of the 

dec ision to the petitioners c onsequent on the 

enquiry under Sec tion 5-A of the Ac t. The d ra ft 

dec la ra tion issued  under Sec tion 6 of the Ac t da ted  

02.8.2006 is quashed . 

         The writ petition is d isposed  of as above a t the 

stage of admission, a fter hearing  the lea rned  

c ounsel for the petitioners and  the lea rned  

Government Pleader for Land  Ac quisition. There 

sha ll however be no order as to c osts. 

 

On 05-09-2006, notic e of enquiry under Sec tion 5-A of the Ac t 

was issued  to the petitioners.  On 12-09-2006, the petitioners filed  
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ob jec tions aga inst the p roposed  ac quisition of the petition lands for 

house site to weaker sec tions.  On 16-01-2007, the Joint Collec tor, 

West Godavari Distric t, d isposed  of the ob jec tions. Cha lleng ing the 

Communic a tion da ted  16-01-2007, W.P.No.2176 of 2007 was filed  

and  there was stay of a ll further p roc eed ings vide order da ted  08-

02-2007. 

On 23-08-2007, W.P.No.2176 of 2007 was d isposed  of by this 

order. 

The lea rned  Government Pleader for Land  

Ac quisition fa irly c onc edes tha t sinc e the order 

da ted .16-01-2007 of the Joint Collec tor, West 

Godavari d istric t is an order by an inc ompetent 

authority under Sec tion.5-A(2) of the Land  

Ac quisition Ac t,1894,(for short “ the Ac t” ) the sa id  

order is null and  void  and  un-enforc eab le. The 

lea rned  Government Pleader a lso sta tes tha t in view 

of the inva lid ity of the impugned  order, the 

c ompetent authority will now p roc eed  to take a  

dec ision and  pass an order under Sec tion.5-A(2) o f 

the Ac t and  the same will be c ommunic a ted  to the 

petitioners by reg istered  post with ac knowledgment 

due and  tha t the petitioners will not be d ispossessed  

till then. 

     Rec ord ing  the submission made by the lea rned  

Government Pleader for Land  Ac quisition the writ 

petition is d isposed  of. No order as to c osts. 

 

Having regard  to the order passed  by this Court on                       

23-08-2007, the 1st respondent therea fter d isposed  of the ob jec tions 

through the p roc eed ings, da ted  09-10-2007 impugned  in the writ 

petition. 
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On 01-11-2007, this c ourt a fter taking note of prima fac ie  

infirmity in the c onsidera tion of ob jec tion by 1st respondent in the 

p roc eed ings impugned , passed  the following interim order :- 

“ Learned  Government Pleader takes notic e 

for the respondents.   

  Henc e, no notic e need  be served  on them. 

 Prima  fac ie, the Distric t Collec tor has fa iled  

to refer and  ad jud ic a te on the ob jec tion ra ised  by 

the petitioners tha t there a re Government lands 

ava ilab le for ac quisition. 

There sha ll be sta tus-quo as on today with 

respec t to the possession of the lands in d ispute, 

pend ing further orders.  The respondents c an go 

ahead  with and  c omp lete other forma lities.”    

 

The interim order is subsisting  as on da te. 

The petitioners c ha llenge the p roc eed ings da ted  09-10-2007 

and  a lso notific a tion da ted  22-07-2006 as illega l, a rb itra ry and  

c ontra ry to Sec tion 6 of the Ac t. 

Counsel for petitioners relies upon the dec isions in Usha 

Stud & Agric ultura l Farms (P) Limited v. State of Haryana 1 and  

Women’s Educ ation Trust v. State of Haryana 2.  The Hon’b le 

Supreme Court in the dec isions c ited  above on the sc ope, amb it 

and  p roc edure to be followed  by the Land  Ac quisition Offic er 

has held  as follows: 

Usha Stud  & Agric ultura l Fa rms’s c ase (1): 

“ Sec tion 5-A, whic h embod ies the most important 

d imension of the rules of na tura l justic e, lays down 

tha t any person interested  in any land  notified  

                                                 
1  (2013) 4 SCC 210 

2 (2013) 8 SCC 99 
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under Sec tion 4(1) may, within 30 days of 

pub lic a tion of the notific a tion, submit ob jec tion in 

writing  aga inst the p roposed  ac quisition of land  or of 

any land  in the loc a lity to the Collec tor. The 

Collec tor is required  to g ive the ob jec tor an 

opportunity of being heard  either in person or by 

any person authorised  by him or by p leader. After 

hearing  the ob jec tor(s) and  making suc h further 

inquiry, as he may think nec essary, the Collec tor has 

to make a  report in respec t of land  notified  

under Sec tion 4(1) with his rec ommenda tions on the 

ob jec tions and  forward  the same to the 

Government a long with the rec ord  of the 

p roc eed ings held  by him. The Collec tor c an make 

d ifferent reports in respec t of d ifferent pa rc els of 

land  p roposed  to be ac quired . 

 Upon rec eip t of the Collec tor's report, the 

appropria te Government is required  to take ac tion 

under Sec tion 6(1) whic h lays down tha t if a fter 

c onsidering  the report, if any, made under Sec tion 

5-A(2), the appropria te Government is sa tisfied  tha t 

any partic ula r land  is needed  for a  pub lic  purpose, 

then a  dec la ra tion to tha t effec t is required  to be 

made under the signa tures of a  Sec reta ry to the 

Government or of some offic er duly authorised  to 

c ertify its orders. This sec tion a lso envisages making 

of d ifferent dec la ra tions from time to time in respec t 

of d ifferent pa rc els of land  c overed  by the same 

notific a tion issued  under Sec tion 4(1). In terms of 

c lause (ii) of the p roviso to Sec tion 6(1), no 

dec la ra tion in respec t of any pa rtic ula r land  

c overed  by a  notific a tion issued  under Sec tion 4(1), 

whic h is pub lished  a fter 24.9.1989 c an be made 

a fter exp iry of one year from the da te of pub lic a tion 

of the notific a tion. To put it d ifferently, a  dec la ra tion 

is required  to be made under Sec tion 6(1) within one 

year from the da te of pub lic a tion of the notific a tion 

under Sec tion 4(1).”  
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       Women’s Educ a tion Trust’ s c ase (2): 

“ The rule  of aud i a lteram partem engra ined  in the 

sc heme of Sec tion 5-A of the Land  Ac quisition 

Ac t,1894 ensures tha t before depriving   any person 

of his land  by c ompulsory ac quisition, an effec tive 

opportunity must be g iven to him to c ontest the 

dec ision taken by the Sta te Government/  

c ompetent authority to ac quire the pa rtic ula r 

pa rc el of land .   

Any person interested  in the land , whic h has been 

notified  under Sec tion 4(1) of the Land  Ac quisition 

Ac t,1894 c an file ob jec tions under Sec tion 5-A(1) of 

the Ac t and  show the purpose spec ified  in the 

notific a tion is rea lly not a  pub lic  purpose or tha t in 

the guise of ac quiring the land  for a  pub lic  purpose 

the appropria te Government wants to c onfer 

benefit upon p riva te persons or tha t the dec ision of 

the appropria te Government is a rb itra ry or is vitia ted  

due to ma la  fides. 

       In response to the notic e issued  by the Land  

Ac quisition Collec tor under Sec tion 5-A (2) of the 

Land  Ac quisition Ac t, 1894 the ob jec tor c an make 

a ll possib le endeavours to c onvinc e the Land  

Ac quisition Collec tor tha t the ac quisition is not for a  

pub lic  purpose spec ified  in the notific a tion issued  

under Sec tion 4(1) of the Land  Ac quisition Ac ,1894; 

tha t his land  is not suitab le for the partic ula r 

purpose; tha t other more suitab le pa rc els of land  

a re ava ilab le, whic h c an be utilised  for exec ution of 

the pa rtic ula r p rojec t or sc heme.  

       The Land  Ac quisition Collec tor is duty bound  

to ob jec tively c onsider the a rguments advanc ed  by 

the ob jec tor and  make rec ommenda tions, duly 

supported  by b rief reasons, as to why the pa rtic ula r 

p iec e of land  should  or should  not be ac quired  and  

whether the p lea  put forward  by the ob jec tor merits 

ac c ep tanc e. In other words, the rec ommenda tions 
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made by the Land  Ac quisition Collec tor should  

reflec t ob jec tive applic ation of mind to the entire 

rec ord  inc lud ing the ob jec tions filed  by the 

interested persons.   (Emphasis added) 

The Land  Ac quisition Collec tor is required  to 

submit his report and  the rec ommenda tions to the 

Sta te Government a long with the rec ord  of 

p roc eed ings to enab le the la tter to take fina l c a ll on 

the desirab ility, p rop riety and  justific a tion for the 

ac quisition of pa rtic ula r pa rc el(s) of land .”   

  

As regards the ob jec tion under Sec tion 6 dec la ra tion, the 

c ase of petitioners is tha t exp lana tion (1) to Sec tion 6 of the Ac t 

c annot and  c ould  not be relied  upon by the respondents for there 

was no stay p reventing  the 1st respondent from issuing d ra ft 

dec la ra tion within one year from the notific a tion under Sec tion 4(1) 

of the Ac t.  In other words, with the order passed  by this Court in 

W.P.No.2176 of 2007, the earlier dec ision of the Joint Collec tor 

c annot and  c ould  not be trea ted  as one made by c ompetent 

authority.   By the time, the writ petition was d isposed  of, the one 

year period  stipula ted  under Sec tion 6 of the Ac t exp ired  by             

21-07-2007.  Therefore, either the c onsidera tion of ob jec tions or the 

pub lic a tion of d ra ft dec la ra tion on 03-12-2007 is illega l and  

impermissib le. 

Sec tion 6 of the Ac t reads as follows:- 

6.Dec laration that land is required for a public  

purpose :- (1) Where the appropria te Government 

or the Distric t Collec tor is sa tisfied  tha t any partic ula r 

land  is needed  for the purpose of c onstruc tion, 

extension or improvement of any dwelling  house for 

the poor, a  dec la ra tion sha ll be made to tha t effec t 

under the signa ture of a  Sec reta ry to suc h 
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Government or any other offic er duly authorised  to 

c ertify their orders or the Distric t Collec tor as the 

c ase may be, and  d ifferent dec la ra tions may be 

made, from time to time, in respec t of d ifferent 

pa rc els of land  c overed  by the same notific a tion 

under Sec tion 4,                  sub-sec tion (1) : 

Provided  tha t no suc h dec la ra tion sha ll be 

made unless the c ompensa tion to be awarded  for 

suc h p roperty is to be pa id  wholly or pa rtly out of 

pub lic  revenues or some fund  c ontrolled  or 

managed  by a  loc a l authority. 

Provided  tha t no dec la ra tion in respec t of 

any pa rtic ula r land  c overed  by a  notific a tion under 

Sec tion 4, sub-Sec tion (1) :- 

(i) pub lic a tion a fter the c ommenc ement of 

the Land  Ac quisition (Amendment and  Va lida tion) 

Ord inanc e, 1957 (1 of 1957), but before the 

c ommenc ement of the Land  Ac quisition 

(Amendment) Ac t, 1984, sha ll be made a fter the 

exp iry of one year from the da te of the pub lic a tion 

of the notific a tion; 

(ii) pub lished  a fter the c ommenc ement of 

the Land  Ac quisition (Amendment) Ac t, 1984, sha ll 

be made a fter the exp iry of one year from the da te 

of the pub lic a tion of the notific a tion). 

Provided  further tha t no suc h dec la ra tion 

sha ll be made unless the c ompensa tion to be 

awarded  for suc h p roperty is to be pa id  by a  

c ompany or wholly or pa rtly out of pub lic  revenues 

or some fund  c ontrolled  or managed  by a  loc a l 

authority.  

Exp lana tion 1 :- In c omputing any of the 

periods referred  to in the first p roviso, the period  

during  whic h any ac tion or p roc eed ing to be taken 

in pursuanc e of the notific a tion issued  under 

Sec tion 4, sub-sec tion (1), is stayed  by an order of a  

Court sha ll be exc luded . 

Exp lana tion 2 :-  Where the c ompensa tion to 

be awarded  for suc h p roperty is to be pa id  out of 
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the funds of a  c orpora tion owned  or c ontrolled  by 

the Sta te, suc h c ompensa tion sha ll be deemed to 

be c ompensa tion pa id  out of pub lic  revenues;] 

(2) Every dec la ra tion sha ll be pub lished  in 

the Offic ia l Gazette [or the Distric t Gazette] [and  in 

two da ily newspapers c irc ula ting  in the loc a lity in 

whic h the land  is situa te of whic h a t least one sha ll 

be in the reg iona l language and  the Collec tor sha ll 

c ause pub lic  notic e of the substanc e of suc h 

dec la ra tion to be g iven a t c onvenient p lac es in the 

sa id  loc a lity (the last of the da tes of suc h 

pub lic a tion and  the g iving  of suc h pub lic  notic e 

being hereina fter referred  to as the da te of 

pub lic a tion of the dec la ra tion] and  suc h 

dec la ra tion sha ll sta te the d istric t or other territoria l 

d ivision in whic h the land  is situa te, the purpose for 

whic h it is needed , its approximate a rea , and  

where a  p lan sha ll have been made of the land , 

the p lac e where suc h p lan may be inspec ted . 

(3)   The sa id  dec la ra tion sha ll be c onc lusive 

evidenc e tha t the land  is needed  [(for a  pub lic  

purpose spec ified  in sub-sec tion (1) or for a  

c ompany as the c ase may be; and , a fter making 

suc h dec la ra tion, the [appropria te Government] 

[or the Distric t Collec tor] may ac quire the land  in a  

manner hereina fter appearing .”  

 

Learned  Government Pleader having regard  to the b ind ing 

p rec edents on the sc ope of enquiry under Sec tion 5-A of the Ac t 

and  the defec tive c onsidera tion of ob jec tions by 1st respondent 

vide p roc eed ings da ted  09-10-2007 is unsusta inab le.  

The p roc eed ings da ted  09-10-2007 a re liab le to be set aside 

and  ac c ord ing ly set aside on the ground  tha t the c onsidera tion is 

illega l and  erroneous. 

As regards Sec tion 4(1) Notific a tion is c onc erned , this c ourt 

a fter c onsidering  the purport of exp lana tion (1) to Sec tion 6 of the 
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Ac t is of the view tha t the d ra ft dec la ra tion issued  on 03-12-2007 is 

illega l. Ac c ord ing ly 4(1) Notific a tion and  impugned  p roc eed ings 

a re set aside. 

The writ petition is ac c ord ing ly ordered  as ind ic a ted  above.  

No order as to c osts. 

Misc ellaneous petitions, if any, pend ing  sha ll stand  c losed .   

 

 

_____________ 

S. V. BHATT, J 

Dt: 28-09-2016 

Prv 
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