
THE HON’ BLE SRI JUSTICE M.SEETHARAMA MURTI 
 

Civil Revision Pet it ion No.551 of 2012 
 

ORDER: 
 
 The unsuccessful pet it ioners/ plaint if fs f iled this revision under Art icle 

227 of the Const itut ion of India against  the orders dated 23.12.2011 of the 

learned II Addit ional Junior Civil Judge, Tadepalligudem, West  Godavari 

Dist rict ,  passed in I.A.no.1893 of 2011 in O.S.no.449 of 2006 f iled under Sect ion 

65 of the Indian Evidence Act  read with Sect ion 151 of the Code of Civil 

Procedure, 1908, request ing to receive the photostat  copy of the part it ion list  

dated 16.05.1974 and permit  the pet it ioners/ plaint if fs to lead secondary 

evidence. 

 
2.  I have heard the submissions of the learned counsel for the pet it ioners/  

plaint if fs (hereinafter, ‘ the plaint if fs’ ) and the learned counsel for the 

respondents/ defendants (hereinafter, ‘ the defendants’ ).   I have perused the 

material record.  

 
3. The facts of the case, which led to f il ing of the present  revision pet it ion 

by the pet it ioners/ plaint if fs and their case, in support  of their present  request , 

in brief, are as follows: 

 The plaint if fs 2 and 3 are brothers and the 1st plaint if f  is their mother.  

The plaint if fs brought  the suit  against  the defendants for mandatory inj unct ion.  

The original part it ion list ,  dated 16.05.1974, executed amongst  the 1st  

defendant  and his brothers is in the custody of the 1st defendant .  It  is 

specif ically pleaded in the plaint  that  the said original part it ion list  is in the 

custody of the 1st defendant .  However, the 1st defendant  stated in his writ ten 

statement  that  the part it ion is not  reduced into writ ing.  He did not  specif ically 

deny the custody of the part it ion list  with him.  Hence, the plaint if fs f iled the 

photostat  copy of the part it ion list  stat ing that  it  is given by the 1st defendant .  

The 2nd plaint if f  f iled his aff idavit  in lieu of his examinat ion-in-chief.  The 
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learned counsel for the defendants raised an obj ect ion for marking the 

photostat  copy of the part it ion list  stat ing that  it  is inadmissible in evidence.  

Therefore, a not ice under Order XII Rule 8 of the Code to produce the original 

part it ion list  was served through the counsel upon the 1st defendant .  Having 

denied the custody of the same, the 1st  defendant  failed to produce the same.  

Hence, the plaint if fs f iled the subj ect  pet it ion to permit  them to f ile photostat  

copy of the part it ion list  and lead secondary evidence.    

 
4.  The 1st defendant  in his counter stated that  there was no writ ten 

part it ion as alleged by the plaint if fs and that  the alleged writ ten part it ion deed 

copy was concocted by the plaint if fs to support  their false plea and that  no 

document  such as the original part it ion list  is in the custody of the defendants 

and it  is vividly explained in the writ ten statement  that  the part it ion is not  

reduced into writ ing.  It  is also urged that  the photostat  copy of a part it ion list  

cannot  be marked and that  in the facts and circumstances of the case, the 

quest ion of permit t ing the plaint if fs to adduce secondary evidence does not  

arise. 

 
5.  On merits and by the orders impugned, the t rial Court  having referred to 

the provision of Sect ion 65 of the Indian Evidence Act  and having referred to 

the contents of photostat  copy of the part it ion list  executed amongst  three 

persons out  of which, the 1st defendant  is said to be one of the executants, had 

int er al ia  held that  under il lust rat ion (b) and (c) to Sect ion 65, a copy shall be 

compared with the original and that  the photostat  copy of the part it ion list  

cannot  be admit ted in evidence without  compliance of Sect ions 63 and 65 of 

the Indian Evidence Act .  Aggrieved of the said orders, the plaint if fs preferred 

this revision.  

 
6.  The learned counsel for the plaint if fs would contend as follows: 

 The case of the plaint if fs in the plaint  is that  the original part it ion list  is 

with the 1st defendant  and that  a copy of the same was given to them. 
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Therefore, the plaint if fs had f iled the photostat  copy of the part it ion list  along 

with the plaint .  When an obj ect ion was raised for marking the photostat  copy 

of the part it ion list  in the evidence of PW1, a not ice to produce the original 

document  was issued though the counsel to the 1st defendant  by duly following 

the procedure established by law.  Despite such not ice, the existence of 

part it ion deed is falsely denied and the original part it ion list  is not  produced.  

The photostat  copy of the part it ion list  is a copy obtained by mechanical 

process, which in it self  insures its accuracy.  Since the defendants had denied 

the execut ion of a writ ten part it ion list  and its custody, the plaint if fs have no 

opt ion but  to seek permission to adduce secondary evidence by producing the 

photostat  copy of the part it ion list .   Unless the Court  receives the photostat  

copy of the part it ion list  and permits it  to be marked by grant ing leave to 

adduce secondary evidence, it  is not  possible to adj udicate the issue involved 

in the suit .   Under Sect ion 63 of the Indian Evidence Act , the copies made from 

the original by mechanical process, which in themselves insure accuracy of the 

copy, can be adduced as secondary evidence.  Any party is ent it led to adduce 

secondary evidence in a case where the original is shown to be in possession or 

power of the person against  whom the document  is sought  to be proved.  In the 

instant  case, the plaint if fs are from the beginning contending that  a part it ion 

list  is executed and that  the original part it ion list  is in the custody of the 1st  

defendant .  The court  below ought  to have seen that  the oral evidence of 

part it ion list  by examining the scribe and the at testors is possible if  only the 

photostat  copy is permit ted to be f iled.  The observat ion of the t rial Court  

while dismissing the pet it ion that  the plaint if fs are at  liberty to prove the 

part it ion deed as per law is erroneous, as such evidence is impermissible unless 

the photostat  copy is permit ted to be f iled as the instant  case is not  a case 

where the original is lost / dest royed and a copy of it  is also not  at  all available.  

The Court  below ought  to have seen that  unless permission to lead secondary 

evidence by producing the photostat  copy is granted, it  is not  possible to prove 
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the execut ion and the contents of the same by examining the witnesses 

connected thereto.  The Court  below ought  to have seen that  the original 

part it ion list  is not  required to be stamped or registered as it  is a document  of  

the year 1974. 

 
7.  Per cont ra,  the learned counsel for the defendants while reiterat ing the 

pleaded case of the defendants and while support ing the orders of the Court  

below would contend that  no such part it ion list  is in existence and that  the 

defendants are from the beginning contending that  the part it ion is not  reduced 

into writ ing and that  the Court  below had right ly refused to receive the copy of 

the part it ion list  on f ile and right ly did not  permit  the plaint if fs to lead 

secondary evidence as the photostat  copy is not  cert if ied as a t rue copy after 

comparing it  with the original,  if  any.  He would further submit  that  the case of 

the defendants is that  the photostat  copy of the part it ion list  is fabricated and 

therefore in the facts and circumstances, the quest ion of permit t ing the 

plaint if fs to lead secondary evidence by producing the photostat  copy of the 

alleged part it ion list  does not  arise for considerat ion. 

 
8.  I have bestowed my at tent ion to the facts and submissions.  Having 

regard to the rival content ions, it  is necessary to refer to the provisions of 

Sect ions 63 and 65 of the Indian Evidence Act , which read as under: 

63. Secondary evidence. -  Secondary evidence means and 

includes--- 

 (1) cert if ied copies given under the provisions hereinafter 

contained, 

 (2) copies made from the or iginal by mechanical processes 

which in themselves insure the accuracy of the copy, and copies 

compared with such copies; 

 (3) copies made from or compared with the or iginal,  

 (4) counterparts of documents as against  the part ies who did 

not  execute them; 
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 (5) oral accounts of the contents of a document  given by some 

person who has himself  seen it .”  

 
65. Cases in which secondary evidence relat ing to documents may 

be given.—Secondary evidence may be given of the existence, 

condit ion, or contents of a document  in the following cases:- 

 (a) When the or iginal is shown or appears to be in the 

possession or power- 

 Of the person against  whom the document  is sought  to be 

proved, or of any person out  of reach of, or not  subj ect  to, the 

process of the Court ,  or 

 Of any person legally bound to produce it ,   

 And when, after the not ice ment ioned in Sect ion 66, such 

person does not  produce it ;  

 (b) when the existence, condit ion or contents of the 

or iginal have been proved to be admit ted in writ ing by the person 

against  whom it  is proved or by his representat ive in interest ; 

 (c) when the original has been dest royed or lost , or when 

the party offer ing evidence of it s contents cannot , for any other 

reason not  ar ising from his own default  or neglect , produce it  in 

reasonable t ime; 

 (d) when the or iginal is of such a nature as not  to be easily 

movable; 

 (e) when the or iginal is a public document  within the 

meaning of Sect ion 74; 

 (f) when the or iginal is a document  of which a cert if ied 

copy is permit ted by this Act , or by any other law in force in [ India]  

to be given in evidence; 

 (g) when the or iginals consists of numerous accounts or 

other documents which cannot  convenient ly be examined in Court , 

and the fact  to be proved is the general result  of the whole 

collect ion.  
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 In cases (a), (c) and (d), any secondary evidence of the 

contents of the document  is admissible. 

 In case (b), the writ ten admission is admissible. 

 In case (e) or (f),  a cert if ied copy of the document , but  no 

other kind of secondary evidence, is admissible. 

 In case (g),  evidence may be given as to the general result  of 

the documents by any person who has examined them, and who is 

skilled in the examinat ion of such documents.”  

  
8.1  The plaint if fs, having contended that  there is a part it ion list  and that  

the original part it ion list  is with the 1st defendant  and that  they were given a 

photostat  copy, f irst  issued a not ice through the counsel to produce the original 

document  and later f iled the present  pet it ion to receive the photostat  copy 

and permit  the plaint if fs to lead secondary evidence as the 1st defendant  

having denied the existence of the part it ion list  failed to produce the same.  In 

the case on hand, a foundat ion is laid for recept ion of secondary evidence 

under Sect ion 65 of the Indian Evidence Act .  As per the set t led legal posit ion, 

the plaint if fs can be granted leave to lead secondary evidence by producing the 

photostat  copy of the part it ion list ,  when, as per their content ions, the original 

of the same is in the possession or power of the 1st defendant  against  whom the 

document  is being sought  to be proved and as the 1st defendant  does not  

produce it  after a not ice to produce document  is duly served.  The defendants 

are opposing the request  of the plaint if fs on the ground that  a photostat  copy, 

which is not  cert if ied as a copy compared with the original or as a t rue copy, 

cannot  be received in evidence and that  the photostat  copy of the part it ion list  

is fabricated.    

 
8.2  Sect ion 63 (2) deals with two kinds of copies viz., (i) copies made from 

the original by mechanical processes which in themselves insure the accuracy 

of the copy; and (ii) copies compared with such copies. 
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8.3  In the decision in M/s. Hindustan Const ruct ion Co. Ltd. v. The Union of 

India1,  the Supreme Court  while observing that  the word ‘ copy’  as such is not  

defined in the Indian Evidence Act  had held as follows: 

 
“ But  we get  an idea of what  a copy is from the provisions of S.63 of 

the Evidence Act .  That  Sect ion int er  al ia def ines what  secondary 

evidence means and includes, namely – (i) cert if ied copies as provided 

in S.76 of Evidence Act , (i i) copies made from the or iginal by 

mechanical processes which in themselves insure the accuracy of the 

copy, and copies compared with such copies and (ii i) copies made from 

or compared with the or iginal.   Obviously, therefore, a copy means a 

document  prepared from the or iginal which is an accurate of t rue copy 

of the or iginal.   In Webster ’ s New World Dict ionary, the word “ copy”  

means “ a thing made j ust  like another, full reproduct ion or 

t ranscript ion” . What  the word “ copy”  in S.14(2), therefore, requires is 

that  if  must  be a full reproduct ion of the or iginal and that  it  should be 

accurate or t rue.  When a document  is an accurate or t rue and full 

reproduct ion of the or iginal it  would be a copy.”    

 
8.4  Further, in Nawab Singh v. Inderj it  Kaur2,  the facts are as follows: 

In a suit  for perpetual inj unct ion, the appellant  therein moved an 

applicat ion seeking product ion of a rent  note from the custody of the 

respondent .  However, the said applicat ion was rej ected by the t rial Court .  

Later, he moved an applicat ion seeking leave of the Court  for product ion of 

secondary evidence of the rent  note.  That  applicat ion was also rej ected by the 

t rial Court  and the appellant ’ s further appeal was dismissed by the High court .  

The Supreme Court  noted that  the prayer of the appellant  has been rej ected 

mainly on the ground that  the copy of the rent  note sought  to be produced by 

the appellant  was of a doubt ful veracity. In this factual background of the cited 

case, the Supreme Court  had held as follows: 

“ The t r ial Court  was not  j ust if ied in forming that  opinion 

without  affording the appellant  an opportunity of adducing secondary 

evidence.  The appellant  has alleged the or iginal rent  note to be in 

possession of the respondent .  The case was covered by clause (a) of 

                                                 
1 AIR 1967 SUPREME COURT 526 
2 (1999) 4 Supreme Court Cases 413 
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Sect ion 65 of the Indian Evidence Act , 1872.  …………………………. In our 

opinion, the ends of j ust ice would be sat isf ied if  the appellant  is 

allowed an opportunity of adducing secondary evidence but  subj ect  to 

terms.”  

 
8.5  The decision in J.Yashoda v. K.Shobha Rani3,  the Supreme Court  held 

that  when the condit ions laid down in Sect ion 65 of the Indian Evidence Act  are 

fulf il led, secondary evidence can be admit ted.  In the instant  case, this Court  

noted that  the necessary condit ions are fulf il led.  In the decision in Murtaza 

Mooosavi v.Hemenra v.  Shah and another4,  the quest ion was about  the 

tenant ’ s ent it lement  to f ile, as secondary evidence, the photostat  copy of a 

register containing ent ries of  collect ion of rents from the tenants.  The 

tenant ’ s applicat ion to lead secondary evidence was opposed on two grounds, 

viz., photostat  copies cannot  be received in evidence and that  the same are 

fabricated.  When the Rent  Cont roller dismissed the said applicat ion of the 

tenant  on the ground that  the ingredients of Sect ion 65 of the Act  are not  

sat isf ied, this Court  having referred to the precedent ial guidance in the 

decision of the Supreme Court  in Nawab Singh (2nd supra) allowed the revision 

of the tenant  and granted leave to adduce secondary evidence by producing 

the photostat  copy of the rent  register by observing that  the validity, legality 

and probat ive value of such evidence will have to be gone into separately by 

the learned Rent  Cont roller at  the t ime of hearing of the case.   

 
8.6 Therefore, on the ground that  the document  produced is a photostat  

copy and that  it  is not  of t ruthful veracity, the requests for permission to 

produce the photostat  copy of the document  and leave to lead secondary 

cannot  be refused when a foundat ion is laid and the legal and procedural 

requirements are duly complied with and are sat isf ied.   

 

                                                 
3 (2007) 5 Supreme Court Cases 730 
4 2006 (3) ALD 697 
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9.  Having regard to the facts, the legal posit ion obtaining and the 

discussion coupled with reasons supra, this Court  f inds that  in the facts and 

circumstances of the case, the t rial Court  ought  to have permit ted the 

plaint if fs to produce the photostat  copy of the part it ion list  and ought  to have 

granted leave to lead secondary evidence, by relegat ing the aspect  of  

considerat ion of the validity, legality, veracity and probat ive value of such 

evidence and the adj udicat ion of the said issues involved to a later stage of 

hearing. 

 
10.  In the light  of the rat ios in the afore-stated decisions of the Supreme 

Court  and in view of the fact  that  the quest ions with regard to the 

genuineness, the validity, the legality and probat ive value of such evidence are 

left  open to be considered by the t rial Court  at  an appropriate later stage of 

adj udicat ing the issues involved in the l is and as it  is made clear that  the 

aspects as to ‘ whether or not  the original, if  any, is duly stamped and whether 

or not  such original is compulsorily registerable and whether or not  any stamp 

duty and penalty are collectable and if  collectable, the same can be collected 

on the photostat  copy’  are also left  open for appropriate considerat ion by the 

t rial Court  at  a later stage when the photostat  copy comes to be f irst  tendered 

in evidence pursuant  to these orders, no prej udice would be caused to the 

defendants if  the plaint if fs are permit ted to lead secondary evidence keeping 

in view the precedent ial guidance in the decisions of the Supreme Court .  

Hence, the decisions in (i) Sunkara Surya Prakash Rao v. Madireddi Narasimha 

Rao [2009 (3) ALD 388], (ii) E.Venkat  Reddy and another v. E.Yadgir Reddy and 

others [AIR 1973 ANDHRA PRADESH 398], (iii) Jupudi Kesava Rao v. Pulavarthi 

Venkata Subba Rao and others [AIR 1971 Supreme Court  1070], and (iv) 

H.Siddiqui by L.Rs v. A.Ramalingam [(2011) 4 Supreme Court  Cases 240] will 

have to be considered by the t rial Court  while dealing with the above aspects 

which are left  open. 
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11.  Viewed thus, this Court  f inds that  there is acceptable merit  in the 

revision and that  the order impugned calls for interference.  

 
12.  In the result ,  the Civil Revision Pet it ion is allowed and the order 

impugned is set  aside.   Accordingly, I.A.No.1893 of 2011 in O.S.no.449 of 2006 

on the f ile of the t rial Court  is allowed and the plaint if fs are permit ted to 

produce the photostat  copy of the part it ion list  and are granted leave to lead 

secondary evidence.  However, the genuineness, the validity, the legality and 

probat ive value of such evidence shall be considered by the t rial Court  at  an 

appropriate later stage of adj udicat ing the issues involved in the l is.  It  is made 

clear that  the aspects as to ‘ whether or not  the original, if  any, is duly stamped 

and whether or not  such original is compulsorily regist rable and whether or not  

any stamp duty and penalty are collectable and if  collectable, the same can be 

collected on the photostat  copy’  are left  open for appropriate considerat ion by 

the t rial Court  at  a stage when the phtostat  copy comes to be f irst  tendered in 

evidence pursuant  to these orders. 

  No costs.  

 Miscellaneous pet it ions pending in this revision shall stand closed. 

 

______________________ 
M. SEETHARAMA MURTI, J 

 
27th August , 2016 
RAR 
 

 

 

 

  
 

 


