
HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
 

CI VI L REVI SI ON PETI TI ON No .2 3 8 4  o f  2 0 1 6   

 

 ORDER:    

 

This Pet it ion under Art icle 227 of the Const itut ion of I ndia 

is filed challenging the Order dt . 24.03.2016 in I .A.No.521 of 

2015 in O.P.No.1491 of 2014 on the file of Addit ional Fam ily 

Court , Hyderabad.  

2.  The Revision Pet it ioner/ Syed I m ad Hassan Naqvi, filed 

pet it ion under Order 12 of Guardians and Wards Act , 1890 ( for 

short  ‘the 1890 Act ’) , for grant  of inter im  custody of a m inor 

child/ Mustafa.  The revision pet it ioner is the father of m inor 

child, who is aged 6 years by now and who is studying L.K.G. 

The m ain ground urged for grant  of inter im  custody is that  the 

pet it ioner is interested in the welfare of the m inor child since 

the respondent  herein is not  providing anything to the m inor, 

the br ight  future of the child is at  stake and hence, he sought  

for inter im  custody of the m inor child.  

3.  The respondent  herein filed Counter denying m aterial 

allegat ions, inter alia contending that  the revision pet it ioner had 

no source of incom e to m aintain the m inor child and he is not  

taking care of the child and the inter im  custody sought  for is not  

in the interest  of the m inor child.  Further, it  is contended that  

the child is studying L.K.G, and in case, the inter im  custody is 

given to the revision pet it ioner, the welfare of the m inor child 

would be at  stake and prayed for dism issal of the pet it ion.  
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4.  The t r ial Court , upon hearing argum ent  of both the 

counsel, instead of grant ing inter im  custody, perm it ted the 

revision pet it ioner to visit  the child at  the respondent ’s house in 

the presence of Advocate Com missioner, by nam e Shaikh Abdul 

Khader, on paym ent  of Rs.1000/ -  per each visit .  

  

5.   Challenging the said Order, the present  Revision is filed by 

the revision pet it ioner on various ground and m ainly contended 

that  grant ing visit ing r ights once in a m onth i.e., on every 3 rd 

Sunday of a m onth, would not  serve any purpose and that  the 

revision pet it ioner is unable to take care of the child on one visit  

per m onth and therefore, prayed for inter im  custody of the child 

m odifying the Order. 

  

6.   At  the stage of adm ission, heard learned counsel for 

pet it ioner and the learned counsel for respondent .    

 

7.  The Pet it ion in I .A.No.521 of 2015 in O.P.No.1491 of 2015 

had filed under Sect ion 12 of the 1890 Act , for inter im  custody 

of the m inor child, and that  the m ain pet it ion was filed under 

Sect ion 7 of the 1890 Act , for custody of the m inor child. 

   

8.    The revision pet it ioner and respondent  herein are governed 

by Muslim  Law since they belong to Muslim  com m unity.  The 

provisions of Guardians and Wards Act  are applicable to Muslim s 

also.  Sect ion 12 of Guardians and Wards Act , 1890, deals with 

the powers of the Court  to pass inter im  order for inter im  

custody and according to Sect ion 12 (1)  of the Act  “ (1)  if any 
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person having custody of the m inor shall produce the m inor or 

cause him  to be produced at  such place and t im e and before 

such person as it  appoints, and m ay m ake such order for the 

tem porary custody and protect ion of the person or property of 

the m inor as it  thinks proper. 2)   I f the m inor is a fem ale who 

ought  not  to be com pelled to appear in public, the direct ion 

under sub Sect ion (1)  for her product ion shall require her to be 

produced in accordance with the custom s and m anners of the 

Count ry.  

9.   I n the present  case, the m inor child is a m ale and sub 

Sect ion 2 of the 1890 Act  has no applicat ion to the present  facts 

of the case, but  for ordering custody or inter im  custody, the 

pr im e considerat ion is the welfare of the m inor child and his 

wishes.  According to set t led law that  the intelligent  preference 

of the m inor child, if he is able to form  any opinion, is to be 

considered for grant ing inter im  custody of a m inor child.   Here, 

the t r ial Court  did not  exam ine the intelligent  preference of the 

m inor child for grant ing custody, but  granted visitat ion r ights 

since the m inor is aged six years.  The only request  m ade 

before this Court  is that  instead of handing over the m inor child 

at  the house of the respondent  herein, the place may be 

changed.  I n view of the subm ission of the learned counsel for 

revision pet it ioner, the respondent  herein is directed to produce 

the child before the Secretary, Dist r ict  Legal Services Authority, 

City Civil Court , Hyderabad, on every 3 rd Saturday of every 

m onth between 11.00 am  to 1.00 pm  and be perm it ted the 
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revision pet it ioner to visit  the child and spend t ime with him  

during the said period.  

 

10.  The learned counsel for the revision pet it ioner also 

contended that  he sought  for inter im  custody of a child twice in 

a week, but  the t r ial Court  rejected the sam e on the ground that  

the child is school going child i.e., 6 years and it  is in the 

welfare of the m inor.  Therefore, I  find no error in the order 

passed by the t r ial Court  in reject ing inter im  custody or visit ing 

r ights twice in a week.  But  now the Order is m odified 

perm it t ing the respondent  herein to produce the child before the 

Secretary, Dist r ict  Legal Services Authority, City Civil Court , 

Hyderabad, on every 3 rd Saturday in a month between 11.00 

am  to 1.00 pm  and be perm it ted the revision pet it ioner to visit  

the child and spend t im e with him  t ill 5.00 pm  and the Advocate 

Comm issioner, who is appointed by the t r ial Court , is hereby 

discharged from  his dut ies and therefore, the revision pet it ioner 

could not  pay any amount  to the Advocate Com m issioner 

hereinafter.  

 

11.  With the above m odificat ion, this Revision is disposed of.  

 

   As a sequel, m iscellaneous pet it ions, if any, pending in 

this case, shall stand closed. 

                                      
____________________________________________ 

                                         M. SATYANARAYANA MURTHY, J

  

Date:    06-09-2016. 

eha 
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