
HON’BLE SRI JUSTICE S.V. BHATT 

  

C.R.P.No.742 OF 2009  

ORDER: 
  

 Heard  Mr.J.Suresh Babu for revision petitioners and  

Mr.M.V.S.Suresh Kumar for respondent. 

 

 The p la intiffs in O.S.No.1030 of 1997, in the Court of the 

Princ ipa l Senior Civil Judge, Ranga  Reddy, a re the revision 

petitioners.  On 05.11.2008, O.S.No.1030 of 1997 was d ismissed  by 

judgment impugned in the revision.  Henc e, the revision. 

 

 The revision petitioners filed  the suit under Sec tion 6 of the 

Spec ific  Relief Ac t (for short ‘ the Ac t’ ) read  with Order VII Rule 1 of 

CPC for rec overy of possession from respondent.  The c ase of 

revision petitioners is tha t the 2nd  petitioner is a  reg istered  

partnership  firm c a rrying on business in c onstruc tion of build ings, 

apartments etc .  The 2nd  petitioner as pa rt of its business ac tivity has 

undertaken development of apartments a t Plot Nos.63 to 66, 

Munic ipa l House bearing  No.18-112/ 3/ A/ 1 a t Hanumanpet, 

Ma lka jg iri Munic ipa lity, Ranga  Reddy Distric t.  On 13.09.1993, 

agreement was entered  into between revision petitioners and  the 

respondent for purc hase of 794 sq . ya rds of c onstruc ted  a rea   

a long with 43.64 sq . ya rds of und ivided  share in the p roperty 

referred  to above.  The 2nd  petitioner c la ims to have c onstruc ted  

the sa id  fla t c overing  930 sq . ft instead  of 794 sq . ft.  Therefore, the 

respondent sha ll have to pay for the c onstruc ted  a rea  viz., 136 sq . ft 

a t Rs.240/ - per sq . ft.  Thereby, the tota l c ost of the apartment  

was determined  as Rs.2,23,200/ -. It is further a lleged  tha t the  

2nd  petitioner on the request of respondent has undertaken a  few 
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add itiona l items of c ivil works and  on ac c ount of exec ution of these 

add itiona l items, the respondent has to pay a  sum of Rs.93,763/ - to  

2nd  petitioner.  In a ll, ac c ord ing  to 2nd  petitioner, the respondent was 

due in a  sum of Rs.1,59,520/ - to 2nd  petitioner.  It is a lleged  tha t  

the respondent filed  C.D.No.72 of 1995 before the Distric t Forum, 

Ranga  Reddy under Sec tion 12 of the Consumer Protec tion Ac t 

c omp la ining aga inst the a lleged  works c a rried  out by 2nd  petitioner 

and  the fa ilure of 2nd  petitioner to perform the ob liga tions.  

On 16.02.1996, C.D.No.72 of 1995 OP was ordered  d irec ting  the  

2nd  petitioner herein to pay a  sum of Rs.2 lakhs with interest a t 15% 

from 15.12.1994 till the da te of repayment to the respondent.  It is 

c ontextua l to refer tha t the order in C.D.No.72 of 1995 was the 

sub jec t ma tter in F.A.No.184 of 1996 and  the sa id  F.A was d isposed  

of on 21.05.1997. Adverting  to the rela tionship  between the 

petitioners inter se, it is a lleged  tha t the 1st petitioner entered  into 

agreement of sa le and  pa id  the entire sa le c onsidera tion on 

13.04.1996 for purc hase of fla t whic h was a lready under c ontrac tua l 

ob liga tion with respondent. The 1st petitioner pa id  entire sa le 

c onsidera tion and  he was g iven possession of the suit fla t.   

The c ause of ac tion for filing  the instant suit for rec overy of 

possession is tha t on 05.06.1997, the respondent with the c lout he 

has in the loc a lity, b roke open the loc ks of suit sc hedule fla t, 

oc c up ied  the same by d ispossessing the 1st petitioner.  The definite 

c ase of petitioners is tha t the respondent has no manner of  

right to take forc ib le possession of the suit fla t from 1st petitioner.  

The respondent ought to have worked  out his remed ies for 

possession or any anc illa ry relief by filing  a  separa te suit and  the 
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manner of taking forc ib le possession from 1st petitioner is illega l and  

ac tionab le.  Henc e, the suit for rec overy of possession under 

Sec tion 6 of the Ac t.  

 

 The respondent filed  written sta tement a lleg ing tha t  

he entered  into agreement of sa le with M.Sa tyanarayana , 

M.Karuna  Ba i and  2nd  petitioner as first pa rty and  respondent as 

sec ond  party for purc hase of suit fla t.  On 04.10.1993, the pa rties 

referred  to above forma lized  the transac tion by exec uting  

reg istered  sa le deed  both for und ivided  share in Plot Nos.63 to 66 

and  a lso for the finished  a rea  in the proposed  venture.  

The respondent c la ims to be in ac tua l and  physic a l possession of 

suit fla t by virtue of and  in terms of sa le deed  Ex.B-1 da ted  

04.10.1993.  A few a llega tions in the qua lity of c onstruc tion etc ., a re 

sta ted  by the respondent.   Those a llega tions a re not relevant  

for c onsidera tion of the p rayer under Sec tion 6 of the Ac t.  

Therefore, the c ase of both pa rties on possession of p roperty,  

in b rief, is adverted  to.  The respondent c la ims to have taken 

symbolic  possession for c a rrying  out works and  the respondent 

being an emp loyee of South Centra l Ra ilway basing upon Ex.B-1 

mortgaged  the fla t and  ob ta ined  loan from his emp loyer.  It is 

sta ted  the respondent was requesting  the 2nd  petitioner, being the 

c onstruc tion c ompany, to issue a  forma l letter of lega lly hand ing 

over possession to respondent.  It is sta ted  tha t referenc e to order in 

C.D.No.72 of 1995 is inc orrec t, for the same was set aside by the 

Sta te Commission in F.A.No.184 of 1996 and  both have to be read  

together for understand ing the purport of orders of Consumer 

Forum.  The respondent denies tha t he had  forc ib ly taken 
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possession of suit fla t on 05.06.1997.  It is further sta ted  tha t the 

ac tua l and  physic a l possession of suit fla t from the da te of Ex.B-1 

c ontinued  to be with respondent and  the suit for rec overy of 

possession is not ma inta inab le.  He p rays for d ismissa l of the suit. 

 

 The revision petitioners adduc ed  ora l evidenc e of PWs.1 and  

2 and  marked  Exs.A-1 to A-3.  The respondent adduc ed  ora l 

evidenc e of DWs.1 to 3 and  marked  Ex.B-1 to B-21. 

 

 The tria l Court framed  the following issues for c onsidera tion: 
 

 

“1)  Whether the plaint iff is ent it led for recovery of 

the possession of the suit  schedule property 

from  the defendant?  

2)  Whether there is pr ivity of cont ract  between 

the first  plaint iff and defendant?  

 

3)  To what  relief? 

 

 

 With the assistanc e of lea rned  c ounsel appearing  for the 

pa rties, I have perused  the judgment impugned  in the revision.   

The revision is filed  under Sec tion 115 of CPC, for the enquiry under 

Sec tion 6 of the Ac t is summary in na ture. Appea l is not p rovided  

aga inst the dec ree and  the judgment and  this Court has to 

c onsider the c ha llenge to judgment impugned  in the revision  

within the c onfines of Sec tion 115 CPC. Keep ing the sc ope of 

jud ic ia l review under Sec tion 115 CPC, the find ings rec orded  by the 

tria l Court a re firstly summarized .  The lea rned  tria l Judge had   

d isbelieved  the evidenc e of P.Ws.1 and  2 and  the possession 

c la imed  by 1st petitioner and  P.W.1 on the strength of c ross-

examina tion of P.W.1.  It is not the c ase of revision petitioners  

either tha t there is misread ing of ora l evidenc e by the tria l Court.  
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On the other hand , no c ha llenge on this aspec t of the judgment is 

made before this Court.  The tria l Court had  taken note of the 

happenings from 04.10.1993 till 13.04.1996, the a lleged  d ispossession 

on 05.06.1997 and  held  tha t the petitioners fa iled  to p rove ac tua l 

and  physic a l possession of the suit fla t and , ac c ord ing ly, d ismissed  

the suit. 

 

 Mr.Suresh Babu c ontends tha t the judgment impugned  under 

revision is erroneous, illega l and  the tria l Court fa iled  to take note of 

the find ings rec orded  by the Distric t Commission under Ex.A-2 and  

Sta te Commission under Ex.A-3. Ac c ord ing to him, the respondent 

p rayed  for delivery of possession during  the pendenc y of the matter 

before Consumer Disputes Redressa l Forum and  tha t itself is 

suffic ient to p resume tha t the respondent was not in possession 

under sa le deed  da ted  04.10.1993 and  the possession c la imed  by 

respondent without evidenc e is improbab le and  unbelievab le and  

is liab le to be set aside.  Learned  c ounsel has spec ific a lly d rawn the 

a ttention of the Court to Exs.A-2 and  A-3.  He p rays for setting  aside 

the judgment impugned  in the revision and  restore possession to  

1st petitioner.   

 

 Mr.M.V.S.Suresh Kumar c ontends tha t filing  of O.S.No.1030  

of 1997 is without bona  fides.  The p la int does not d isc lose the 

exec ution of Exs.B-1, B-2 and  B-20.  Ac c ord ing to respondent,  

the 2nd  petitioner is a  c onstruc tion c ompany.  Under Ex.B-1, the 

und ivided  share is purc hased  in Plot Nos.63 to 66 and  a lso 

c onsidera tion is pa id  for c onstruc tion.  The 2nd  petitioner c annot 

and  c ould  not c la im exc lusive possession of suit fla t a fter the sa le 



 6 

deed  is exec uted  under Ex.B-1 and  in the tota lity of c irc umstanc es, 

he c ontends tha t the suit is filed  to extrac t more money from 

respondent.  Ac c ord ing to lea rned  c ounsel, the find ings rec orded  

by the tria l Court a re based  on evidenc e and  upon c onstruc tion 

and  apprec ia tion of ora l and  doc umenta ry evidenc e.   

 

 This Court for the limited  purpose of apprec ia ting  the 

c ontroversy had  perused  the evidenc e and  the c onsidera tion of 

evidenc e by tria l Court does not d isc lose any improbab ility or 

illega lity.  Henc e, he p rays for d ismissa l of the revision.   

    

 I have taken note of the riva l c ontentions of the parties.   
 

 

 Now, the point for c onsidera tion is –  

 

 “Whether the revision pet it ioners are 

ent it led for rest itut ion of possession of suit  

flat  under Sect ion 6 of the Act  or not  and 

whether the judgm ent  in O.S.No.1030 of 

1997 is legal and tenable”? 

 

 This Court finds it c onvenient to c hronolog ic a lly c onsider the 

c ase by referenc e to doc umenta ry evidenc e.  On 04.10.1993, Ex.B-1 

was exec uted  in favour of respondent by 2nd  petitioner and  owners 

of the suit sc hedule p roperty.  The relevant c lauses under Ex.B-1 

read  thus: 

 “1. Sri Manda Satyanarayana, s/ o late M.Prasada Rao, 

Aged about  71 years, Occupat ion:  Retd. Govt . 

Em ployee, R/ o House No.6-3-240/ 4, Prem nagar, 

Hyderabad. 

 

 2. Sm t .Manda Karuna Bai, w/ o Shri M.Satyanarayana, 

Aged about  67 years, Occupat ion:  Housewife,  

R/ o House No.6-3-240/ 4, Prem nagar, Hyderabad. 

 

  Represented by and act ing through their   

duly const ituted General Power of At torney  

SHRI  K.HANUMANTHA RAO, s/ o SHRI  
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K.RAMAKRI SHNAI AH, aged about  30 years, 

Occupat ion:  Business, resident  of H.No.35-8, 

G.K.Colony, Sainikpuri Post , Secunderabad –  

500594, hereinafter called the Vendors which 

expression unless repugnant  to the context  shall 

m ean and include their successors, adm inist rators 

and assigns of the First  Part . 

 

I N FAVOUR OF 

 

  Mr.K.Kom ol Reddy, s/ o late K.Pratap Reddy, Aged 

about  38 years, Occupat ion:  Em ployee, resident  of 

H.No.18-112/ 1, Hanum anpet , Malkajgir i,  

Secunderabad, hereinafter called the purchaser 

which expression unless repugnant  to the context  

shall m ean and include their  heirs, legal 

representat ives, executors, adm inist rators and 

assigns of the other part . 

 

  Whereas the vendors is the absolute owners 

and possessors of House bearing Nos.18-178/ 66, 

adm easuring 800 sft  and plot  of land adm easuring 

928 sq.yds or 775.8 sq. m t rs in Plot  Nos.63, 64, 65 

& 66, covered by Survey Nos.860 & 861, situated 

at  Hanum anpet , Malkajgir i Municipality, R.R.Dist r ict  

which has been in full and absolute possession of 

the vendors herein having purchased by 

Mr.Satyanarayana & Sm t .G.Karuna Bai, from  

M.Eswarlal & others. 

 

 And whereas the Huda has sanct ioned 

const ruct ion of Ground Plus Two storeyed building 

on the schedule land as per the sanct ion vide 

Perm it  let ter No.G1/ 701/ 93, dated 3.6.1993. 

 

   And whereas the vendors agreed to sell and 

the purchaser agreed to purchase an undivided 

house extent  of 37.62 sq. ft  out  of house bearing 

Nos.18-178/ 66, along with undivided plot  extent  of 

43.64 sq. yds or  36.48 sq. m t rs in the schedule 

house and land for consolidated pr ice of 

Rs.22,000/ -  (Rupees twenty two thousand only)  

which is m ore fully descr ibed in the schedule given 

below and hereinafter called the “SCHEDULE 

PROPERTY”  the part ies wish to have a deed of sale 

executed in respect  of the sam e. 

 

xxxxxx 

  

 The schedule property shall be quiet ly entered 

into and upon and held and enjoyed together with 

the rents and profits to be received there from  by 

the purchaser without  any interrupt ion or  

disturbance by the vendors or by any person 

claim ing through or under him  by any person 

whom soever. 
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xxxxxx 

xxxxxx 

 

  The vendors assure the purchaser that  they 

have paid all taxes, etc., payable on this scheduled 

property.  The vendors have no interest  in the 

scheduled property sold. 

 

SCHEDULE OF PROPERTY  

 

 All that  piece and parcel of undivided house 

extent  of 37.62 sq.ft  and undivided land extent  of 

43.64 sq. yds or 36.48 sq. m t rs out  of house 

bearing No.18-178/ 66, along with Plot  Nos.63, 64, 

65 & 66 of an extent  of house adm easuring 800 sft  

and plot  extent  of 928 sq.yds or 775.8 sq. m t rs in 

Survey Nos.860 & 861, situated at  Hanum anpet , 

Malkajgir i Municipality, R.R. Dist r ict  and the ent ire 

extent  is bounded by:  

 

NORTH:   30 FEET WI DE ROAD 

SOUTH:   PLOT Nos.62 & 67 

EAST   :   25 FEET WI DE ROAD 

WEST  :   25 FEET WI DE ROAD 

 

  I n witness thereof the above nam ed vendors 

have affixed their  signatures to this deed of sale.”  

 
 

 From the above it is c lea r tha t the 2nd  petitioner, being one of 

the exec utants of Ex.B-1, sold  the sc hedule p roperty c overed  by 

Ex.B-1.  The opera tive portion of the doc ument shows tha t the  

right and  title have been c onveyed  to respondent and  the 

respondent is entitled  to enjoy the p roperty without any ob jec tion.  

The 2nd  petitioner c la ims to have c onstruc ted  independent houses 

and  c ontinues to be in possession of the fla ts c onstruc ted  by him.  

The 2nd  petitioner if a t a ll has undertaken any ob liga tion, the 

ob liga tion is only with regard  to c onstruc tion of a  fla t and  to rec ord  

any find ing on the na ture of rela tionship  between the 2nd  petitioner  

and  the respondent, the petitioners d id  not p roduc e doc umenta ry 

evidenc e. The burden is on the 1st and  2nd  petitioners to p rove  
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tha t possession in sp ite of exec ution of Ex.B-1 rema ined  with  

2nd  petitioner and  possession was g iven to 1st petitioner under  

Ex.A-1.   The happenings from 04.10.1993 till the da te of filing  of suit 

show tha t possession of fla t was not with 2nd  petitioner and  the  

2nd  petitioner was not entitled  to c onvey the same in favour of  

1st petitioner, but the 2nd  petitioner, in fac t, c onveyed  the same 

under duly exec uted  doc uments.   Ex.A-1 is agreement of sa le and  

the tria l Court had  c onsidered  the improbab ility of exec ution of 

Ex.A-1 on the da te of on whic h it is referred  to and  g iving  possession 

of suit fla t under Ex.A-1 to 1st petitioner.  The ora l evidenc e of P.W.1 

is c onsidered  in g rea t deta il by the tria l Court.  The admissions of 

P.W.1 go a  long way to improbab ilise the c ase p leaded  by 

petitioners tha t on 05.06.1997, the respondent forc ib ly d ispossessed  

the 1st petitioner; the petitioners fa iled  to d isc harge the burden tha t 

possession of suit fla t was d isturbed  on 05.06.1997.  On the other 

hand , the independent c onsidera tion of Exs.B-1 to B-20 would  go to 

show tha t in the tota lity of c irc umstanc es and  having regard  to the 

na ture of a rrangement between the pa rties, the respondent is in 

possession and  the forc ib le oc c upa tion of fla t a lleged  aga inst 

respondent is not estab lished .  This Court is in agreement with  

the find ings rec orded  by the tria l Court.   On the independent 

c onsidera tion of issues a lso, the points a re answered  aga inst 

petitioners and  in favour of respondent.  

 

The revision fa ils and  is, ac c ord ing ly, d ismissed .  There sha ll be 

no order as to c osts. 
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Consequently, pend ing misc ellaneous petitions, if any, stand  

c losed .  

 

____________ 

         S.V.BHATT, J 

                                                       

Da te:23.08.2016 

Lrkm  


