
HON’BLE SRI JUSTICE S.V.BHATT 

 

W.P. No.11720 OF 2004 

 

ORDER: 

 

 The 1st petitioner filed  the instant writ petition for Certiora ri to 

c a ll for the rec ords lead ing up  to and  inc lusive of order in O.A. 

No.119 of 2003 da ted  20.03.2004 of 3rd  respondent and  to quash the 

same as illega l, a rb itra ry and  without jurisd ic tion. 

  

The 1st petitioner d ied  during  the pendenc y of the writ 

petition.  Petitioners 2 and  3, his wife and  daughter, have been 

imp leaded  as petitioners. 

 The 1st petitioner is a  member of Takkellapadu Coopera tive 

House Build ing  Soc iety Limited , Takkellapadu, Pedakakani Manda l, 

Guntur Distric t/ 1st respondent.  The 1st respondent Soc iety is a  body 

reg istered  under the A.P. Coopera tive Soc ieties Ac t, 1964 (for short 

‘ the Ac t’ ). The ma in ob jec t of 1st respondent soc iety is to ac quire, 

develop  land  into p lots and  fac ilita te for c onstruc tion of houses by 

the members of 1st respondent soc iety.  The 1st respondent in 

furtheranc e of its ob jec t purc hased  an extent of Ac .12-00 of land  

for a llotment as p lots to the members of the 1st respondent.  The 1st 

respondent a llotted  p lot bearing  No.A-42 to 1st petitioner. 1st 

petitioner c la ims to have pa id  the tota l c onsidera tion of Rs.8,442/ - 

to 1st respondent soc iety.   It is the c ase of 1st petitioner tha t the 

a llotment refers to c onsidera tion payab le as Rs.8,442/ - and  there is 

no separa te  agreement between the parties for payment of 

add itiona l amount under any of the heads inc lud ing development  
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c harges.  The 1st petitioner c la ims to have got possession of a llotted  

p lot A-42. 

 

 While ma tters stood  thus, on 03.09.2002, 1st respondent soc iety 

c a lled  1st petitioner to pay a  sum of Rs.22,372/ - towards add itiona l 

development c harges  and  further a  sum of Rs.719/ - towards 

ba lanc e c ost of Plot A-42. 1st petitioner ob jec ted  the levy of 

add itiona l sum, as illega l and  a rb itra ry.   

 1st respondent through letter da ted  24.09.2002 c anc elled  the 

a llotment of Plot A-42 and  ordered  refund  of sa le c onsidera tion 

pa id  by petitioner vide Cheque No.820931 da ted  24.09.2002 for a  

sum of Rs.16,402/ -.  1st petitioner refused  to ac c ep t the refund  

tendered  through c heque da ted  24.09.2002 and  p referred  c la im 

petition No.5/ 2002-2003 before the 2nd  respondent under Sec tion 61 

of the Ac t.  On 12.05.2003, the 2nd  respondent set aside the 

c anc ella tion orders da ted  24.09.2002.  The 1st respondent soc iety 

filed  O.A. No.119 of 2003 before the 3rd  respondent aga inst the 

Award  da ted  12.05.2003. Ac c ord ing to petitioner, the 3rd  

respondent without looking into the orig ina l rec ords, c ase of 

respec tive parties and  examining the depositions, a llowed  O.A. 

No.119 of 2003 and  set aside the Award  da ted  12.05.2003.  Henc e, 

the writ petition. 

 

It is the c ase of 1st respondent tha t the tota l c ast of p lot              

A-42 is Rs.8,719/ -. 1st petitioner pa id  Rs.8,000/ - towards sa le 

c onsidera tion and  a  sum of Rs.719/ -  is payab le to  1st respondent 

soc iety.  On 28.10.1997, the 1st respondent soc iety demanded  1st 
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petitioner to pay Rs.719/ - and  initia l development c harges a t Rs.10/ -

per square ya rd .  For non-payment of development c harges, the 

a llotment of 1st petitioner was c anc elled .  It is a lleged  tha t p rior to 

c anc ella tion, an opportunity to pay the amount demanded  was 

g iven.  As the 1st petitioner d id  not respond , the genera l body was 

c ompelled  to resolve in the meeting  held  on 24.09.2002 to c anc el 

the a llotment of Plot A-42.  Bye- law No.12 (e) of Soc iety enab les the 

Soc iety to rec over funds from members towards suc h c harges as 

a re spent by the Soc iety.  The resolutions passed  on 16.09.1997 and  

24.09.2002 a re well within the jurisd ic tion and  no exc ep tion c an be 

taken. 

 The 2nd  respondent filed  c ounter a ffidavit supporting  1st 

petitioner.  The stand  of 2nd  respondent is tha t a llotment of p lots is 

not uniform and  if any amount is due from a  member, the 1st 

respondent soc iety ought to have ra ised  d ispute under Sec tion 61 

of the Ac t.  But c anc ella tion of a llotment of p lot made in 1985 is 

a rb itra ry, illega l and  without jurisd ic tion.  The 2nd  respondent a lleges 

tha t the Tribuna l d id  not apprec ia te the c ontroversy in right 

perspec tive, erroneously reversed  the Award , and  supports the 1st 

petitioner for setting  aside the order of 3rd  respondent da ted  

20.03.2004. 

 Mr.P.Srinivas appearing  for petitioners c ontends tha t the order 

of Tribuna l suffers from materia l illega lity and  irregula rity, for the 3rd  

respondent without c onfining  the c onsidera tion of appea l on the 

materia l p roduc ed  before the 2nd  respondent, rec eived  va rious 

doc uments without opportunity to 1st petitioner, c onsidered  the 
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doc uments, rec orded  find ings whic h a re unsusta inab le and  

impermissib le in law.  On the doc uments, c onsidered  and  relied  

upon by the respondent soc iety, he c ontends tha t there is no p roof 

of d ispa tc h of reminder notic e da ted  28.10.1997 to 1st petitioner or 

served  on 1st petitioner.  Therefore, it c annot be held  tha t in sp ite of 

rec eip t of suc h notic e, the 1st petitioner fa iled  to pay the 

demanded  amount thereby warranting  c anc ella tion of p lot A-42.  

He c ontends tha t to the extent of a llotment, rec eip t of 

c onsidera tion etc . the c orrespondenc e was under c ertific a te of 

posting  and  p resumption to the limited  extent of having sent the 

c orrespondenc e to the address and  the addressee c an be d rawn 

and   knowledge of it c an be inferred .  The materia l c onsidered  for 

passing c anc ella tion resolution was bereft of minimum deta ils viz. 

add ress etc . and  therefore c annot and  c ould  not be termed  as 

rec eived  by 1st petitioner. The resolution da ted  03.09.2002 and  

c ommunic a tion da ted  10.10.2002 of sa id  resolution a re without 

basis and  as rightly pointed  out by the 2nd  respondent tha t if any 

d ispute on the amount payab le by a  member towards a llotment of 

p lot, in fac t, had  a risen, the same ought to be resolved  by ra ising  a  

c la im before the 2nd  respondent.  Order of 3rd respondent has 

virtua lly ac c ep ted  ob jec tions ra ised  by the 1st respondent soc iety 

without justific a tion and  p roof, as required  by law.  In support of his 

c ase, Mr.Srinivas relies upon the following find ings rec orded  by 2nd   

respondent. 

  “Defendant had also informed that any failure to repay 

Rs.22,375/- would result in the cancellation of allotment 
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of A42 and refund of plot advance and development 

charges with interest @ 12% .  Defendant in its letter 

dated 24.09.2002 had informed about the cancellation of 

allotment of A42 and refund of plot A42 of plaintiff 

maintainable on facts and law.  Plaintiff in his 

examination-in-chief by his affidavit dt.1-2-2003 had 

claimed that the cancellation of allotment of A42 plot and 

refund of his plot advance of Rs.28,100/- including 

interest in letter dated 24.9.2002 of defendant are 

infructuous without jurisdiction, void and unenforceable in 

law.  Demand notice dated 28.10.1997 of defendant after 

a lapse of over 12 years from the date of allotment on 3-

6-1985 for payment of betterment charges of Rs.4969/- 

including interest demand notice dated 3-9-2002 of 

defendant for payment of betterment charges of 

Rs.22,373/- and letter dated 24.9.2002 of defendant on 

the cancellation of allotment of his A42 plot are not only 

beyond By law.No.41 of defendant, but also beyond the 

principles of reasonable opportunity and natural justice.  

Plaintiff also claimed that the letter of allotment, 

dt.3.6.1985 of defendant had contained no terms and 

conditions on the cost of plot and betterment charges.  

Defendant had admitted these facts during the course of 

examination-in-chief and cross-examination.  Defendant 

in his examination-in-chief  stated that the plaintiff has to 

pay balance of plot value of Rs.719/- which is barred by 

limitation.  Defendant in his letter dated 2-5-2003 had 

refused to the payment of balance plot advance of 

Rs.719/- sent by Pay Order for Rs.720/- with 

No.AB/POPCOM/B, dt.30.4.2003 of Andhra Bank, 

Koretipadu, Guntur on the plea of existence of no plot for 

him.  General meetings and committee meetings on 

fixation of value of plots, betterment charges and 

cancellation of plots are infructuous, void and 

unenforceable in law for want of presidency of meetings 

and agenda.  Resolution dt.14.12.1992 of Managing 

Committee without presidency on fixation of rate @ 

Rs20.50 per sq. yard after allotment of plot on 3.6.1985 is 

not only barred by limitation but also violation of By law 

11 of the defendant.  Defendant had collected betterment 
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charged without collection of site value from 81 members, 

as against 90 members.  Collection of site value and 

betterment charges are not uniform according to the 

extent of site. Hence cancellation of allotment of A42 plot 

is liable to be set aside with costs of Rs.500/- under 

section 62(4) of A.P.C.S.Act,1964.”  

 

Mr. Srinivas further c ha llenges the find ings rec orded  by the 3rd  

respondent on the ground  tha t ma teria l whic h was not before the 

p rimary authority c annot and  c ould  not be c onsidered  by the 3rd 

respondent.   All the find ings rec orded  by the 3rd  respondent 

c annot be c onsidered  as find ings rec orded  on evidenc e p lac ed  by 

the pa rties a t the first instanc e before p rimary authority. He 

a lterna tively c ontends tha t to b ring  add itiona l ma teria l on rec ord  

before the 3rd  respondent/ Tribuna l, p roc edure ought to have been 

followed  and  therea fter opportunity ought to be a fforded  to the 1st 

petitioner as well.  The find ings of 3rd respondent a re Ipse d ixit 

c annot be supported  even by referenc e to the add itiona l ma teria l 

b rought on rec ord  and  p rays for setting  aside the order in O.A. 

No.119 of 2003 of the 3rd  respondent.   

  

Per c ontra , Mr.Bodduluri Srinivas Rao c ontends tha t the 

find ings of fac t rec orded  by the Tribuna l a re based  on evidenc e 

ava ilab le on rec ord  and  the jurisd ic tion of this Court is supervisory 

under Artic les 226 and  227 of the Constitution of Ind ia . This Court 

ought not to be like a  Court of Appea l, re-examine the evidenc e 

and  rec ord  find ings independently on the materia l ava ilab le on 
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rec ord .  He relies upon dec ision in Shama Prashant Raje v. 

Ganpatrao1.    

“Such Tribunal has committed a manifest error by 

misconstruing a document; or (ii) that on the materials on 

record a reasonable man could not have come to the 

conclusions reached by the Tribunal; or (iii) the Tribunal 

has ignored relevant material: or (iv) taken into 

consideration inadmissible material, held, High Court 

would be fully justified in interfering with the findings of 

the inferior Tribunal- Further held, High Court may be 

justified in interfering where questions  on which findings 

have been given can be held to be mixed questions of 

fact and law- Rent Controller, after examining  terms of 

lease deed and an agreement between tenant and a third 

party, giving a reasoned order finding appellant tenant to 

be a habitual defaulter and also guilty of sub-letting- Rent 

Controller allowing respondent landlord’s application 

seeking termination of tenancy under Cls.13(3)(ii), (iii) 

and (vi) of C.P. and Berar Rent Control order- Appellate 

authority setting aside said order finding that respondent 

had not established his case.” 

 

Mr.Srinivas Rao, to the ob jec tion of petitioners tha t the 3rd  

respondent c onsidered  new materia l and  the c onc lusions d rawn by 

the Tribuna l a re not supported  by evidenc e, submits tha t the order 

of 3rd  respondent does not show tha t the exhib its referred  to in the 

order a re marked  and / or forming part of rec ord  of 2nd  respondent.  

The lea rned  c ounsel fa irly sta tes tha t the order of 3rd  respondent 

does not throw light on the manner and  mode of rec eip t of va rious 

exhib its referred  to in the order impugned  in the writ petition. He 

however, has p lac ed  very exhib its whic h were relied  upon by the 3rd 

respondent to b ring  home the point tha t c anc ella tion of p lot is 

                                                 
1
 (2000) 7 SCC 522 
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justified  in the fac ts and  c irc umstanc es of the c ase, for the 1st 

petitioner is not only under ob liga tion to pay sa le c onsidera tion for 

a llotment of Plot A-42, but a lso under ob liga tion to pay the amount 

spent by 1st respondent soc iety towards development c harges. 

 

 I have heard  lea rned  c ounsel appearing  for pa rties and  

perused  the materia l ava ilab le on rec ord . 

 

 Now the point for c onsidera tion is whether the order of 3rd 

respondent is va lid , based  on materia l ava ilab le on rec ord  before 

the Primary Authority and  susta inab le in law and  fac t? 

  

Before adverting  to the point framed  for c onsidera tion, this 

Court finds it c onvenient to summarize to tota l c irc umstanc es 

lead ing to the c anc ella tion of a llotment of Plot A-42 by 1st 

respondent and  p roc eed  to examine the point. 

 1st petitioner admitted ly is member of 1st respondent soc iety.  

The ob jec t of 1st respondent soc iety is to ac quire land , develop  the 

same into house p lots, a llot p lots to members. The soc iety through 

c oopera tive movement fac ilita tes ac quiring  houses and  house-sites 

by its members.  On 18.08.1981, the 1st respondent soc iety c a lled  

upon the 1st petitioner to pay Rs.5,000/ -.  On 12.10.1981, 1st petitioner 

pa id  sum of Rs.6,440/ - and  Rs.2,000/ - towards p lot advanc e and  

development c harges.  There is no d ispute about the rec eip t of 

these sums.   On 16.8.1985, the 1st respondent soc iety a llotted  p lot 

A-42 to 1st petitioner.  The 1st respondent soc iety c la ims to have 

addressed  a  letter on 28.10.1997 c a lling  upon 1st petitioner to pay a  
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sum of Rs.719/ - and  Rs.4,969/ - towards development c harges.  A 

reminder, it is a lleged , was sent on 05.06.2002 to 1st petitioner.  The 

c ause of ac tion for c anc elling  the a llotted  p lot is tha t the 1st 

petitioner has not pa id  the development c harges amounting  to 

Rs.22,372/ - and  a lso Rs.719/ - towards ba lanc e sa le c onsidera tion.   

Prima fac ie , it appears resolution c anc eling  a llotment and  

c ommunic a tion suffer from pa tent illega lity and  irregula rity.  From 

the doc uments p roduc ed  by the 1st respondent soc iety, it is evident 

tha t the 1st petitioner pa id  p lot advanc e as well as development 

c harges amounting  to Rs.8,440/ -.  The 1st respondent from 1985 till 

the order of c anc ella tion was c ommunic a ted , d id  not c a ll upon the 

1st petitioner to pay any amount due towards either pa rt sa le 

c onsidera tion or development c harges.  The 1st respondent soc iety 

relies upon Xerox c op ies for c anc ella tion of a llotment of p lot and  

these c op ies do not insp ire the c onfidenc e of this Court.  Further as 

rightly pointed  out by 2nd  respondent, if any amount is due and  

payab le by a  member and  on the quantum of amount payab le by 

member is in d ispute, the 1st respondent soc iety ought to have 

ra ised  c la im before the 2nd  respondent.  This Court takes note of the 

anxiety of 1st respondent soc iety to rec eive amount spent towards 

development c harges, but the rec overy sha ll be lawful but not 

p lanned  to c anc el the a llotment made in the year 1985.   The 3rd  

respondent has referred  to va rious doc uments for rec ord ing its 

c onc lusions whic h a re b rought before the appella te Court. The 

c ounsel appearing  for the 1st respondent soc iety, as a lready noted , 

fa irly sta ted  tha t the order of 3rd  respondent is silent in this beha lf 
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and  the soc iety is not in a  position to d isc harge the onus of having 

exhib ited  these doc uments before 3rd  respondent.  Keep ing in mind  

the tota lity of c irc umstanc es, this Court is of the view tha t the 

dec ision relied  upon by the 1st respondent is d istinguishab le and  not 

app lic ab le to the admitted  fac t situa tion of the c ase, sec ond ly the 

find ings rec orded  by the 3rd  respondent a re not based  on evidenc e 

ava ilab le on rec ord  before the 2nd  respondent.  The soc iety fa iled  

to justify suc h extreme situa tion of c anc ella tion of p lot a llotted  to 1st 

petitioner.  The order of 3rd  respondent in O.A. No.119 of 2003 is set 

aside and  the writ petition is ordered .   With a  view to g ive quietus 

to lis between parties and  p revent 1st petitioner from ava iling  the 

benefit of development without paying for development c harges, 

this Court has heard  lea rned  c ounsel appearing  for pa rties and  is of 

the view tha t the petitioners sha ll pay development c harges as 

referred  in the a ffidavit with interest a t 12% per annum from 2000 till 

the da te of payment together with Rs.719/ - towards ba lanc e sa le 

c onsidera tion.  Petitioners 2 and  3 a re g iven three months from the 

da te of rec eip t of c opy of this order to pay the amount as d irec ted  

by this Court.  Therea fter, the 1st respondent soc iety c omp letes the 

transfer of a llotment by way of reg istra tion etc , a t the c ost and  

expenses of petitioners 2 and  3. 

 The writ petition is ordered  ac c ord ing ly.  No order as to c osts. 

 Misc ellaneous petitions pend ing if any sha ll stand  c losed .  

                                                                    

_______________ 

            S.V.BHATT, J 

Date:05.07.2016 

Stp  


