
THE HON’BLE SRI JUSTICE A.V.SESHA SAI 

W.P.No.23260 of 2006 

 

ORDER: 

 

 This writ petition is filed  under Artic le 226 of the Constitution of 

Ind ia  seeking the following relief:- 

“ ….to issue a writ  of Mandamus or any other appropriate Writ ,  

order or direct ion, declaring the act ion of the Vth  Met ropolitan 

Magist rate, (Ist  Addl. C.M.M) Vij ayawada in taking cognizance in 

P.R.C.No.13 of 2003, registered against  the pet it ioner and others 

without  obtaining prior sanct ion from the competent  authority as 

contemplated Under Sec.197 Cr.P.C. as il legal, arbit rary and 

cont rary to the provisions of Criminal procedure Code, and 

further direct  the Hon'ble-1 Addl.C.M.M. Vij ayawada to defer all 

further proceedings in P.R. C.No.13/ 2003 t il l the competent  

authority issues orders under Sec.197 Cr.P.C.”  

 

 Heard  Sri Mavid i Rama Rao, lea rned  c ounsel for the petitioner 

and  the lea rned  Government Pleader for Home for 1st respondent.  

Desp ite servic e of notic e, none appears for the 2nd  respondent. 

The petitioner herein is a  retired  Assistant Commissioner of Polic e.  

While he was working in the sa id  c apac ity a t Vijayawada , an inc ident 

of murder took p lac e and  in c onnec tion with the sa id  inc ident, a  c ase 

in Cr.No.451 of 2002 was reg istered  on the file of Governorpet Polic e 

Sta tion, Vijayawada , for the offenc e under Sec tion 302 IPC aga inst 

one Sri K.Srinivasa  Rao @ Budda  Santhan and  two others.   On                 

13-07-2002, the ac c used  in the sa id  c rime were a rrested  and  

p roduc ed  before the Court of V  Metropolitan Magistra te, Vijayawada  

and  sinc e 13-07-2002 was a  pub lic  holiday, the lea rned  Magistra te 

d irec ted  the polic e to p roduc e the ac c used  on 15-07-2002 and  the 

ac c used  were b rought to the polic e sta tion.  Sri K.Srinivasa  Rao-A1 in 

the sa id  c rime d ied  in the polic e sta tion on the early hours of                 
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14-07-2002 while in polic e c ustody.  Basing  on the report of the Sub-

Inspec tor of Polic e, Cr.No.458 of 2002 was reg istered  aga inst the 

polic e personnel inc lud ing the petitioner herein (A2) for the a lleged  

offenc es under Sec tions 307 and  100 IPC.  Therea fter, investiga tion 

was entrusted  to the Sub-Divisiona l Polic e Offic er, Avanigadda , as per 

the guidelines issued  by Na tiona l Human Rights Commission.  On              

15-11-2002, the Add itiona l Distric t Magistra te and  the Joint Collec tor, 

Krishna , submitted  a  report, sta ting  tha t the polic e resorted  to the sa id  

ac tion in self-defenc e. 

The Sub-Divisiona l Polic e Offic er, Avanigadda , c omp leted  the 

investiga tion and  a fter ob ta ining  permission from the Commissioner of 

Polic e, filed  a  fina l report before the V Metropolitan Magistra te, 

Vijayawada  on 19-10-2006 with a  request to trea t the c ase as ‘ ac tion 

aba ted ’  and  the I Add itiona l Chief Metropolitan Magistra te, 

Vijayawada , ac c ep ted  the sa id  report and  c losed  the c ase as 

‘ aba ted ’ . Therea fter, on 01-08-2002 the 2nd  respondent herein, who is 

the pa terna l aunt of the dec eased , lodged  a  p riva te c omp la int under 

Sec tions 199 and  200 Cr.P.C. on the file of the V Metropolitan 

Magistra te, Vijayawada .  The lea rned  Magistra te took c ognizanc e of 

the c ase as PRC No.13 of 2003 on 02-05-2003.  Questioning  the very 

taking of c ognizanc e by the lea rned  Magistra te, A1 (Commissioner of 

Polic e) and  A2 (petitioner herein) filed  Crimina l Revision Case Nos.699 

and  700 of 2003 before this Court.  By way of a  c ommon order da ted  

21-04-2006, this Court a llowed  Crl.R.C.No.699 of 2003 filed  by A1 

Commissioner of Polic e and  d ismissed  Crl.R.C.No.700 of 2003 filed  by 

the petitioner herein.  Subsequently, aga inst the sa id  order passed  by 
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this Court in Crl.R.C.No.699 of 2003, the c omp la inant filed  Spec ia l 

Leave of Appea l (Crimina l) No.451/ 2007 before the Hon’b le Supreme 

Court.  On the d irec tions of the Hon’b le Apex Court, the Centra l 

Bureau of Investiga tion (CBI), Chenna i, reg istered  a  c ase vide 

Rc .No.4(S)/ 2008 and  investiga ted  into the matter and  filed  a  report 

before the Hon’b le Apex Court.  The CBI in the sa id  report, observed  

as follows:- 

“ During invest igat ion of this case, by the local Police the 

Finger prints on the .38 service revolver which was allegedly 

used by the deceased accused K.Srinivasa Rao were not  taken.  

Further, the hand wash of the accused was also not  taken.  In 

the absence of both the above relevant  materials, the handling 

of the .38 revolver by the deceased accused could not  be proved 

conclusively.  During invest igat ion of CBI, though efforts ere 

made to lif t  f inger prints, if  any, from the .38 revolver but  could 

not  yield result  due to lapse of t ime and handling of the weapons 

in the interregnum by APFSL, Hyderabad and by the Police 

off icials at  the t ime of deposit  of the weapon in the court .   This 

leaves the invest igat ion to rely upon only the oral evidence on 

record.  When analysed with the outcome of Polygraph 

examinat ion, the logical conclusion that  could be drawn is that  

the police was forced to open f ire on the deceased accused 

K.Srinivasa Rao in the exercise of right  of private defence to save 

the lif t  of the SI of Police of Governorpet  P.S.  The Magisterial 

enquiry which was conducted in the year 2002 had also come to 

such a conclusion.  The witnesses including the pet it ioner could 

not  substant iate the allegat ion that  the kill ing of the deceased 

accused K.Srinivasa Rao @ Budda Santhan was a case of murder.  

Mere suspicion or doubts cast  upon the police off icials cannot  be 

considered as evidence.  Thus, the invest igat ion could only arrive 

at  the conclusion that  the death of deceased K.Srinivasa Rao @ 

Budda Santhan was caused only in the exercise of right  of private 

defence by the police.”  

 

The Hon’b le Apex Court, a fter taking  into c onsidera tion the 

reports submitted  by the CBI observed  tha t it is a  c ase of polic e firing  

in exerc ise of right of p riva te defenc e on the dec eased  ac c used                     
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Sri K.Srinivas Rao.  While observing  so, the Hon’b le Apex Court 

d ismissed  the sa id  appea l vide order da ted  04-08-2009. 

A4 and  A5 a lso moved  this Court by way of filing  

Crl.R.C.Nos.656/ 2007 and  1402 of 2009, questioning the c ommitta l 

order da ted  01-12-2006 passed  by the lea rned  Magistra te in PRC 

No.13 of 2003.  This Court by way of order, da ted  17-10-2014, a llowed  

the sa id  Crimina l Revision Cases, setting  aside the order, da ted             

01-12-2006, passed  by the lea rned  Magistra te in PRC No.13 of 2003. 

Ac c ord ing to the lea rned  c ounsel for petitioner, the further 

c ontinua tion of c rimina l p rosec ution aga inst the petitioner is a  pa tent 

abuse of p roc ess of law, in view of the report of CBI submitted  before 

the Hon’b le Apex Court and  the order of the Hon’b le Apex Court and  

the orders of this Court referred  to supra .  It is a lso the further 

submission of the lea rned  c ounsel for petitioner tha t sinc e no 

permission is ob ta ined  for p rosec ution under Sec tion 197 Cr.P.C. the 

very p rosec ution aga inst the petitioner herein is impermissib le.  It is a lso 

the further submission of the lea rned  c ounsel tha t sinc e this Court d id  

set aside the very c ommitta l order passed  by the c ourt below on             

01-12-2006, the further c ontinua tion of the p rosec ution aga inst the 

petitioner herein c annot be permitted . 

The information ava ilab le before this Court manifestly and  vivid ly 

d isc loses tha t there is absolutely no d ispute on the rea lity tha t  

pend ing Spec ia l Leave of Appea l (Crimina l) No.451 of 2007, CBI 

submitted  a  report of investiga tion c onc lud ing tha t the dea th of the 

dec eased  K.Srinivasa  Rao oc c urred  only in exerc ise of p riva te 

defenc e by the polic e. The Hon’b le Apex Court a lso c a tegoric a lly 
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found  in the order da ted  04-08-2009 in the sa id  appea l tha t the 

p resent c ase was a  c ase of polic e firing  in exerc ise of right of p riva te 

defenc e on the dec eased  Ac c used  K.Srinivas Rao.  Another 

signific ant aspec t whic h needs mention in this c ontext is tha t A4 and  

A5 p referred  Crl.R.C.Nos.656 of 2007 and  1402 of 2009  before this 

Court aga inst the order of c ommitta l and  this Court by way of 

c ommon order, da ted  17-10-2014, while taking into c onsidera tion the 

report of CBI, report of Distric t Collec tor da ted  15-11-2002 and  the 

order of the Hon’b le Apex Court had  set aside the order of c ommitta l 

da ted  01-12-2006 passed  by the lea rned  Magistra te.  Another 

c ontention ra ised  by the lea rned  c ounsel for the petitioner is tha t in 

the absenc e of any sanc tion as p rovided  under Sec tion 197 Cr.P.C., 

the p rosec ution c annot be permitted  to be p roc eeded  further.   

Sec tion 197 Cr.P.C. reads thus:- 

197. Prosecut ion of Judges and public servants.  

(1) When any person who is or was a Judge or Magist rate or a 

public servant  not  removable from his off ice save by or with the 

sanct ion of the Government  is accused of any offence alleged to 

have been commit ted by him while act ing or purport ing to act  in 

the discharge of his off icial duty, no Court  shall take cognizance 

of such offence except  with the previous sanct ion- 

(a) in the case of a person who is employed or, as the case may 

be, was at  the t ime of commission of the alleged offence 

employed, in connect ion with the affairs of the Union, of the 

Cent ral Government ; 

(b) in the case of a person who is employed or, as the case may 

be, was at  the t ime of commission of the alleged offence 

employed, in connect ion with the affairs of a State, of the State 

Government .   

1 {Provided that  where the alleged offence was commit ted by a 

person referred to in clause (b) during the period while a 

Proclamat ion issued under clause (1) of art icle 356 of the 

Const itut ion was in force in a State, clause (b) will apply as if  for 
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the expression" State Government" occurring therein, the 

expression" Cent ral Government" were subst ituted.] 

(2) No Court  shall take cognizance of any offence alleged to have 

been commit ted by any member of the Armed Forces of the 

Union while act ing or purport ing to act  in the discharge of his 

off icial duty, except  with the previous sanct ion of the Cent ral 

Government . 

(3) The State Government  may, by not if icat ion, direct  that  the 

provisions of sub- sect ion (2) shall apply to such class or category 

of the members of the Forces charged with the maintenance of 

public order as may be specif ied therein, wherever they may be 

serving, and thereupon the provisions of that  sub- sect ion will 

apply as if  for the expression" Cent ral Government" occurring 

therein, the expression" State Government" were subst ituted. 

(3A) 1 Notwithstanding anything contained in sub- sect ion (3), no 

court  shall take cognizance of any offence, alleged to have been 

commit ted by any member of the Forces charged with the 

maintenance of public order in a State while act ing or purport ing 

to act  in the discharge of his off icial duty during the period while 

a Proclamat ion issued under clause (1) of art icle 356 of the 

Const itut ion was in force therein, except  with the previous 

sanct ion of the Cent ral Government . 

(3B) Notwithstanding anything to the cont rary contained in this 

Code or any other law, it  is hereby declared that  any sanct ion 

accorded by the State Government  or any cognizance taken by a 

court  upon such sanct ion, during the period commencing on the 

20th day of August , 1991 and ending with the date immediately 

preceding the date on which the Code of Criminal Procedure 

(Amendment ) Act , 1991 , receives the assent  of the President , 

with respect  to an offence alleged to have been commit ted 

during the period while a Proclamat ion issued under clause (1) of 

art icle 356 of the Const itut ion was in force in the State, shall be 

invalid and it  shall be competent  for the Cent ral Government  in 

such mat ter to accord sanct ion and for the court  to take 

cognizance thereon.] 

(4) The Central Government  or the State Government , as the 

case may be, may determine the person by whom, the manner in 

which, and the offence or offences for which, the prosecut ion of 

such Judge, Magis- t rate or public servant  is to be conducted, 

and may specify the Court  before which the t rial is to be held.”  

 

In the instant c ase, there is absolutely no materia l on rec ord  to 

show tha t the authorities ob ta ined  sanc tion as p rovided  under Sec tion 
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197 Cr.P.C.  As per Sec tion 197 Cr.P.C, no c ourt sha ll take c ognizanc e 

of the offenc e exc ep t with the p revious sanc tion of the authorities 

mentioned  therein. 

In the instant c ase, admitted ly, no suc h sanc tion was ob ta ined .  

It is a lso important to note tha t the Hon’b le Apex Court in the order in 

Spec ia l Leave of Appea l (Crimina l) No.451 of 2007 observed  tha t it is a  

c ase of polic e firing  in exerc ise of right of p riva te defenc e on the 

dec eased  ac c used .   In fac t, this c ourt in order da ted  17-10-2014 in 

Crl.R.C.Nos.656 of 2007 and  1402 of 2009 extrac ted  the report of Joint 

Collec tor, whic h is as follows:- 

“ In the circumstances I am of the opinion that  the 

deceased Mr.Kodeboina Srinivasa Rao was a person with high 

emot ions, has history of criminal misdeeds including murder.  

None including his mother, sister and brother denied the murder 

commit ted by him.  In fact , all of the family members and close 

relat ives were either vict ims or suffers of his highly 

unpredictable behaviour in one way of the other.  Since his 

marriage, for last  two years, he has been away from his mother 

and brother.   He has no f ixed income.  He has no set t led in any 

part icular business or acceptable profession.  He lost  his father 

at  young age and was a school dropout .  He along with some 

young friends used to include in some criminal act ivit ies.  He did 

not  have very normal relat ions with his family members and 

relat ives.  He was also alcoholic according to the statements 

given by his family members.  Almost  he was boycot ted by all of 

them. 

Considering all these facts it  appears that  he snatched 

the revolver belonging to Sub Inspector of Police. 

Hence, I conclude that  police had to resort  to forced 

kill ing of the criminal in self  defence.”  

     

   From the above, this c ourt has absolutely no sc intilla  of 

hesita tion nor trac es of any doub t to hold  tha t the further c ontinua tion 

of p rosec ution initia ted  aga inst the petitioner herein is a  pa tent abuse 

of p roc ess of law and  c annot be susta ined  in the eye of law. 
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For the a foresa id  reasons, the writ petition is a llowed , quashing 

the p roc eed ings in PRC No.13 of 2003.  No order as to c osts.   

Misc ellaneous petitions pend ing , if any, sha ll stand  c losed . 

 

________________ 

A.V.SESHA SAI, J 

Date: 15.12.2016 

Prv 
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