
HON’ BLE SRI JUSTICE C. PRAVEEN KUMAR 

CIVIL REVISION PETITION No. 3733 of 2016  

ORDER:  

1) Assailing the order dated 21.07.2016 passed in I.A.No.449 of 

2016 in O.S.No.234 of 2010 on the f ile of the Addit ional Senior 

Civil Judge, Tirupat i,  wherein an applicat ion f iled Under Order 

XXIII Rules 1, 3 (b) and Sect ion 151 of  C.P.C. seeking permission of 

the Court  to withdraw the suit  was rej ected, the present  revision 

is f iled under Art icle 227 of the Const itut ion of India.  

2) The facts in issue are as under:  

3) The pet it ioner/ plaint if f  f iled O.S.No.234 of 2010 seeking 

division of the plaint  schedule property into two equal shares with 

metes and bunds and to allot  one such share to the plaint if f .   The 

plaint if f  and defendant  are brothers and the suit  schedule 

property originally belonged to Ugranam Ellaiah and Ugranam 

Guruswamy, who are the sons of late Ugranam Budda Reddy.  The 

said Ugranam Ellaiah and Ugranam Guruswamy executed 

registered gif t  set t lement  deeds in favour of the plaint if f  and 

defendant  vide document  Nos.780 of 1984 and 781 of 1984 

respect ively, set t ling each one half of the un-divided plaint  

schedule property.   Since then both the plaint if f  and defendant  

are in j oint  possession and enj oyment  of the said property.  The 

revenue authorit ies also issued pat tadar pass book and t it le deeds.  

The Plaint if f  cult ivat ing his half  of  the plaint  schedule property by 

raising sugarcane, paddy and other crops, where as the defendant  
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leased out  his half  share to one Kapuveedi Venkat rayalu.    Due to 

misunderstandings, the said K.Venkatarayulu is not  allowing the 

plaint if f  to enj oy his share of property and is causing t rouble.  It  is 

averred that  though the plaint if f  and defendant  got  the plaint  

schedule property by way of registered gif t  set t lement  deeds 

without  specif ic boundaries for respect ive shares, both of them 

having equal rights in the said property with good and bad 

qualit ies.  The averments in the plaint  also show that  as the 

defendant  is t rying to alienate the j oint  property to the third 

part ies by knowing the right  of the plaint if f ,  he f iled the present  

suit  for part it ion.   

4) Writ ten Statement  came to be f iled opposing the same.  It  

is stated in the writ ten statement  that  as the propert ies are 

already divided and as the plaint if f  was a party to the registered 

part it ion deed which was executed on 17.03.1993 it  is not  open 

for the plaint if f  to claim any share with false and baseless 

allegat ions.  It  is said that  suppressing the fact  of purchase of 

propert ies in the name of wife and son, the plaint if f  f iled the suit .   

It  is the case of the defendant  that  the plaint if f  was never in j oint  

possession and enj oyment  of the property as alleged and that  he 

has nothing to do with the plaint  schedule property.  Since the 

propert ies are already divided and as all the branches have been 

exercising absolute rights over the same, the plaint if f  is estopped 

by his own conduct , admission and also deeds to contend that  the 

propert ies are not  yet  divided.  The revenue department  also 
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recognized legal possession and enj oyment  of the branches and 

granted pat tadar pass books and t it le deeds.   

5) Pending the said suit  the pet it ioner/ plaint if f  f iled an 

applicat ion to withdraw the suit  on the ground that  has not  

included all the propert ies of the family and also other co-

parceners as part ies.   

6) A counter came to be f iled opposing the same.  It  is 

however stated in the counter that  the defendant  f iled his writ ten 

statement  in the year 2010 itself  referring to the registered 

part it ion deed between the plaint if f ,  defendant  and other 

brothers but  no act ion is taken then.  It  is further stated that  

since the division of the propert ies came to be registered under 

registered part it ion deed, the quest ion of permit t ing the 

pet it ioner to withdraw the suit  at  this point  of t ime would not  

arise.   

7) After considering the rival submissions the t rial Court  

rej ected the said applicat ion.  Challenging the same the present  

revision came to be f iled.   

8) Learned counsel for the pet it ioner mainly contended that  

all the propert ies which are sought  to be part it ioned are not  

referred to in the schedule and as the other brothers are not  

added as part ies seeks withdrawal of the suit  with a liberty to f ile 

a fresh suit .    
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9) On the other hand, learned counsel for the respondent  

opposed the same contending that  since the propert ies are 

already part it ioned by way of registered part it ion deed further 

division of the propert ies would not  arise and the permission as 

sought  for cannot  be granted.   

10) Under Order XXIII Rule 1 of C.P.C. a suit  can be permit ted 

to be withdrawn with a liberty to f ile a fresh suit  if  any of the two 

circumstances referred in sub-clauses (a) and (b) exists, namely 1) 

that  a suit  must  fail by reason of some formal defect  or (2) that  

there are suff icient  grounds for allowing the plaint if f  to inst itute a 

fresh suit  for the subj ect  mat ter of  a suit  or part  of a claim.  

Whenever such an applicat ion is made, the Court  should keep in 

mind whether the plaint if f  has sat isf ied either of the two 

conduct ions referred to in order XXIII Rule 1 (3) (a) and (b) C.P.C. 

The Court  cannot  go into the merits of the case or insist  on 

proving the said plea.  It  is always open for the plaint if f  to 

establish his plea by adducing the evidence in freshly inst ituted 

case.  As stated earlier the Court  needs to be sat isf ied is whether 

the suit  is suffered from formal defect  or there are suff icient  

grounds for allowing the plaint if f  to f ile a fresh suit .   

11) In Pi l lakat huku Subbarat hnam and anot her  v. Execut ive 

Of f icer , Polat hala Mal leswaraswamy Temple, Kadapa and 

ot hers1 the expression “ suff icient  grounds”  came up for 
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considerat ion.  After considering all the authorit ies on the subj ect  

this Court  held as under:  

“ The expression “ suff icient  grounds”  may have to be 

considered liberally depending upon the facts and 

circumstances of a given case.  In view of the peculiar facts 

and circumstances when specif ic ground had been taken 

relat ing to the defect ive pleading and defect ive reliefs 

prayed for, this Court  is of the considered opinion that  it  

would be j ust  and proper to permit  the revision pet it ioners 

to withdraw the present  suit  with a liberty to inst itute a 

fresh suit ,  if  so advised in relat ion to the subj ect  mat ter of 

the suit  or to the part  of the claim of the said suit .”   

12) In the instant  case, the contents of the aff idavit  f iled in 

support  of the pet it ion is silent  as to the propert ies which are to 

be added to the schedule ment ioned in the suit  and also the 

names of the persons/ co-parceners, who are to be shown as 

respondents.  However, in the counter it  has been ment ioned that  

there was a part it ion between the pet it ioner, defendant  and other 

brothers.  It  is also to be noted that  though the defendant  pleads 

existence of registered part it ion deed, the plaint if f  no where 

admits about  it s existence.  Things would have been dif ferent  had 

the registered part it ion deed been f iled before the Court .  Except  

an assert ion no effort  was made to produce the said document  

before this Court .  Apart  from that , the record also discloses 

existence of brothers, otherthan the defendant .  Hence, this 

Court  is of the view that  the case of the pet it ioner falls under sub-

clause (b) of Rule 1 (3) of Order XXIII C.P.C.  
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13) For the aforesaid reasons, the Civil Revision Pet it ion is 

allowed, permit t ing the pet it ioner to withdraw O.S.No.234 of 2010 

on the f ile of the Addit ional Senior Civil Judge, Tirupat i,  with a 

liberty to f ile a fresh suit .   There shall be no order as to costs.  

14) Miscellaneous pet it ions, if  any, pending shall stand closed.  

 
_________________________ 

     JUSTICE C. PRAVEEN KUMAR 

 

29.12.2016  
gkv  

 

 


