
THE HON’ BLE SRI JUSTICE M.SEETHARAMA MURTI 
 

Civil Revision Pet it ion No.3655 of 2016 

ORDER: 

 
This is a civil revision pet it ion under Art icle 227 of the Const itut ion of 

India by the husband assailing the orders dated 27.05.2016 of the learned 

Principal Dist rict  Judge, Mahabubnagar Dist rict ,  made in IA.No.1750 of 2015 in 

GWOP.No.17 of 2015 f iled by the husband under Sect ion 12 of the Guardian and 

Wards Act , 1890, read with Sect ion 151 the Code of the Civil Procedure, 1908, 

for grant  of interim visit ing rights, as per the interim visitat ion access list  

at tached to the pet it ion, to see his children who are in the custody of the 

respondent  on such terms and condit ions, except  at  respondent ’ s house, or as 

the Court  deems f it  and proper in the circumstances of the case and the larger 

interests of j ust ice.   

2. I have heard the submissions of Mrs. Goda Ramalakshmi ,  learned counsel 

for the revision pet it ioner/ husband (hereinafter, ‘ husband’ ) and Sri B.Mohan,  

learned counsel for the respondent / wife (hereinafter, ‘ wife’ ).    

3. The husband had f iled the original pet it ion against  his wife under 

Sect ions 7, 10 and 25 of the Guardians and Wards Act , 1890, seeking the 

following reliefs:  

1. To grant  the custody of minor children namely 
A.Manikanta and A.Srilaxmi to pet it ioner.  

2. And costs of the pet it ion may be awarded to the 
pet it ioner in the interest  of j ust ice.  

3. And pass such other order or orders as this Hon’ ble 
Court  deems f it  and proper in the circumstances of 
the case. 

 

The said pet it ion is being resisted by the wife by f il ing a counter.  During the 

pendency of the said pet it ion, the husband had f iled the subj ect  interlocutory 

applicat ion with the aforestated prayer for interim visitat ion rights to enable 
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him to see his children who are in the custody of the wife, pending f inal 

disposal of  the main case.  The wife had resisted the said interim request  of  

the husband also by f il ing a detailed counter.  However, on merits, the t rial 

Court  dismissed the pet it ion and had refused to grant  visitat ion rights to the 

husband.  The operat ive port ion of the impugned order reads as under:  

 

‘ Manikanta the son of the pet it ioner and respondent , who is aged 12 years, is very 

intelligent  boy.  When I interviewed him, he t r ied his level best  to convince the 

pet it ioner to come to the house and to live with them.  The children preferred to 

live with their mother than to their father.  As the respondent  who is a teacher 

can provide good educat ion to her children, so there is no necessity for the 

pet it ioner to provide coaching or tuit ion to the children during night  t imes.  If  

really, he is interested in the welfare of the children, he can support  the 

respondent  by sending money and material.   But  the pet it ioner is stat ing that  if  

the children are sent  to him during night  hours, he will provide educat ion to 

them.  In this pet it ion, he is request ing to send his children during the fest ival 

days.  But  the children are not  will ing to go during the holidays and in other days.  

Now a days, when there is a st rained relat ionship in between the parents, 

it  is becoming dangerous to send the children to one of their  parents with whom 

the children are not  will ing to live.  In many cases, father or mothers are kill ing 

their  children due to st rained relat ions with their  spouse.  In these 

circumstances, I am not  inclined to allow the request  of the pet it ioner in this 

pet it ion and consequent ly, this pet it ion is liable to be dismissed. 

In the result ,  this pet it ion is dismissed”  

[Reproduced verbat im] 

 

4.  Aggrieved thereof, the husband f iled this revision pet it ion.   

5. The case of the husband as set  out  in the pleadings f iled before the t rial 

Court  and as per the submissions made before this Court , in brief, is this: 

The pet it ioner and the respondent  are blessed with two children, viz.,  

(i) Manikanta, and (ii) Srilaxmi.  As on the date of his applicat ion they are aged 

12 years and 11 years respect ively.  The pet it ioner is their natural guardian.  

He has made mult iple requests to the respondent  during the past  one year to 

allow him to at  least  see his son and daughter, who are in her custody; but  the 

respondent  denied even that  request  of  the pet it ioner.  The pet it ioner is 

worried about  the health, welfare and educat ion of the children.  The 

pet it ioner is cont inuously visit ing his children’ s school to know their academic 
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performance and regular at tendance to the school.  After such visits, the 

pet it ioner is not  sat isf ied about  his children’ s educat ion.  In fact , he is thinking 

of giving IIT level basics by play way method to his children.  The pet it ioner 

discharged his dut ies in Internat ional schools before j oining the Government  

j ob.  The pet it ioner is request ing permission to take children between 5 PM 

and 8 PM daily to make it  possible to give good basics in such educat ion to his 

children.  The pet it ioner made arrangements with a kirana & general store to 

enable his children to buy whatever they needed from the said stores.  The 

pet it ioner used to cont inuously meet  the shop owner and pay the amounts due 

towards the purchases made by the children as per the arrangement .  But , the 

pet it ioner not iced that  during the last  two months, the children did not  buy 

any items from that  shop.  This clearly shows that  the children are in the 

forceful custody and cont rol of their mother.  Actually, the children are having 

utmost  affect ion for their father.  The pet it ioner sent  crackers to his children 

through his friend on the occasion of Diwali fest ival; but , the respondent  

quest ioned his friend as to who he was and why he came to them, and asked 

him to go and give that  crackers to his friend, the pet it ioner, by saying that  

the pet it ioner would sell those crackers and that  money realised on such sale 

would be useful for the pet it ioner to drink cheep liquor and smoke cigars.  The 

respondent  ut tered those words to the pet it ioner’ s friend in front  of the 

children and thus insulted the pet it ioner.  She always used to do likewise 

unmindful of the situat ion and place.  Af ter that  also the pet it ioner t ried to 

send some food items to his children through his friend.  But  she refused to 

accept  the same cit ing the behaviour of the pet it ioner as a reason.  As a result  

of the adamant  at t itude of the respondent , the pet it ioner went  into great  

depression and is always thinking about  what  he could do for his children.  

After this incident , the pet it ioner sent  dict ionary, gif t  art icles and food items 

by courier.   The pet it ioner is every t ime spending huge amounts on food items.  

The respondent  is using her innocent  children as tools of  vengeance and is 
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subj ect ing the children to severe emot ional and psychological abuse.  Further, 

any enquiry being made by the pet it ioner about  his childrens’  well-being either 

by phone or any other means is being falsely converted into an at tempt  or 

incident  of  threat  and the respondent  is lodging reports with the police and 

implicat ing the pet it ioner in mult iple lit igat ions and using legal machinery for 

her unlawful ends.  The pet it ioner received secret  phone calls from his 

children during last  two months prior to this applicat ion, and during such 

conversat ions on phone the children expressed their intent ion to live with him.  

In the Court  premises also, the pet it ioner’ s son is showing his hands secret ly to 

the pet it ioner.  The Law Commission of India in it s Report  No.257 also said that  

‘ j oint  custody and equal rights of both the parents’  is good for the minor 

children.  Minor children without  father may go into depression and they will 

face psychological problems in future.  All this may result  in punishing the 

innocent  children for no fault  of them.  The pet it ioner made all efforts to have 

a glimpse of the child; but , the respondent  has denied the said request  also.  

The pet it ioner is having a legal right  to see his children and share his love and 

affect ion.  The pet it ioner and the children are emot ionally at tached.  The 

children being minors are not  able to express the same feeling which they are 

having.  The pet it ioner wants to live under one roof with his children. 

6.  In the counter, the wife specif ically denied each and every allegat ion 

made by the husband in his aff idavit  f i led in support  of the pet it ion.  Apart  

from the denial of the case of the husband, the case of the wife as set  out  in 

her pleadings f iled before the t rial Court  and as per the submissions made 

before this Court , in brief, is this:  The husband f iled the main OP on 

27.08.2015.  However, the subj ect  applicat ion was f iled in January 2016.  The 

allegat ions now made in support  of the present  pet it ion were not  made in the 

original pet it ion.  The present  allegat ions in the subj ect  pet it ion are developed 

and made for the purpose of this pet it ion.  The pet it ioner never cared for the 
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children, their welfare and their educat ion and also the welfare of the wife.  If  

really, the pet it ioner intends to provide such IIT coaching and intends to 

educate the children by other modes, he is always welcome to provide such 

educat ion at  home but  not  outside the home.  He neglected the children by not  

coming to his own family house and by making false and untenable allegat ions 

against  the respondent  and her children.  Keeping in view the welfare of the 

children which is of  paramount  considerat ion, necessary orders which will 

make the children happy may be passed.  This respondent  never obj ected to 

the pet it ioner coming home and maintaining the children and for living with 

them along with the wife.   The pet it ioner is not  discharging his dut ies as a 

husband and as a father but  is only claiming rights before the Court .  He has a 

right  to live with the children at  the house owned by him; and, he can do so; 

but , he is not  doing so.  Since the children are studying and are preparing for 

f inal examinat ions, it  is not  possible to send them out  of home as sought  for by 

the pet it ioner and as per the schedule annexed to his pet it ion.   He can come 

home and live with the children and his wife and lead happy family life.   The 

children will also be happy if  the parents live together along with them.   

Hence, the pet it ion may be dismissed.  

7.   The learned counsel for the pet it ioner-husband made the following 

further submissions: 

The respondent  hardly lived with him.  He provided a house worth 

Rs.30,00,000/ - to the respondent  and the children.  The respondent  is living in 

the said house along with his children.   He is regularly providing maintenance 

and educat ion to his children and made several at tempts to bring back his 

children.  But  the respondent  is avoiding his company and also inst ructed the 

school authorit ies not  to allow him to see the children.  The respondent  is 

addicted to bad vices; and she used to quarrel with him for silly reasons.  He 

wishes to see the children on public holidays and fest ival days as ment ioned in 
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the list  appended to the pet it ion.  The Court  below failed to appreciate the 

fact  that  an applicat ion under Sect ion 12 for visitat ion rights has to be 

adj udicated.  The Court  below while dismissing the interlocutory applicat ion 

with observat ions, which are unwarranted, has almost  foreclosed the 

adj udicat ion of the issues involved in the Original Pet it ion.  The Court  below 

even without  giving an opportunity to adduce evidence in the main pet it ion 

resorted to f inal adj udicat ion of the Guardian OP while deciding the 

interlocutory applicat ion.  The Court  below failed to appreciate the fact  that  

mat ters like custody are sensit ive issues involving emot ions of the part ies 

concerned and that  it  was the duty of the Court  to st rike a balance between 

the emot ions and the welfare of the minor.  The Court  below ought  to have 

seen that  the respondent , who is working as a teacher, cannot  give 100% 

at tent ion to her children.  The respondent  after coming home from her work 

has to at tend to her daily chores and also complete any off icial work assigned 

to her at  home and as such she will not  be in a posit ion to concent rate on the 

welfare and educat ion of the children.  The Court  below ought  to have taken 

this aspect  into considerat ion and ought  to have given visitat ion rights to the 

pet it ioner at  least  for 2 to 3 hours per day for educat ing his children and taking 

care of them.  The Court  below erred in dismissing the pet it ion in ent irety and 

in not  considering the oral submissions and writ ten arguments f iled on behalf  

of the pet it ioner.  The Court  below ought  to have considered the j udgment  of  

the Apex Court  in Bimalender Kumar Chat ter j ee v. Dipa Chat ter j ee,  wherein 

it  was held that  humanitarian approach is necessary for solving disputes 

regarding custody and guardianship. Therefore, the Court  below ought  to have 

seen that  even if  the custody is to be retained with mother, the right  of father 

to see the child at  intervals cannot  be ignored. The Court  below failed to 

appreciate the fact  that  the children were not  against  staying with father.   

The Court  below ought  to have taken the minors’  interests into considerat ion 

before deciding the issue of interim visitat ion rights.  The Court  below erred in 
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rej ect ing the pet it ioner’ s request  on surmises and conj ectures.   It  is not  a case 

where the children are reluctant  to see the father or stay with him.  The Court  

below failed to appreciate the emot ional at tachment  of the pet it ioner with the 

children and made certain observat ions, which wounded the sent iments of the 

pet it ioner. It  is nobody’ s case that  the pet it ioner was cruel towards his kids. 

The Court  below made observat ions, which are ext raneous to the case and 

which have no basis in the content ions of the part ies and exceeded its 

j urisdict ion and the scope of enquiry in the interlocutory applicat ion.  

8.   On the other hand, the learned counsel for the wife while reiterat ing 

the content ions of the wife and support ing the orders of the Court  below would 

submit  that  when the rights of the part ies/ spouses are yet  to be decided in the 

main pet it ion after full f ledged t rial,  it  is not  j ust  and proper to grant  an order 

for interim visitat ion rights and unless the evidence is adduced it  is not  

possible to adj udge the aspect  of welfare of the children and that  in the facts 

and circumstances of the case, the order of the Court  below, which is a well 

reasoned order needs no interference.  

9.  In support  of the content ions of the husband, the learned counsel for 

the pet it ioner placed reliance on the following decisions:  (i) Ruchi Majoo v. 

Sanj eev Majoo1;  (i i) K M Vinaya v. B R Srinivas2;  (i i i) K M Vinaya v. B R Srinivas3;  (iv) Manoj  

Anslem Rebeiro v. Candace Elizebath Rebeiro4;  and, (v) Samuel Stephen Richard v. Stella 

Richard5  

10.  I have gone through the pleadings of both the part ies.  I have given 

earnest  and thought ful considerat ion to the submissions.  I have gone through 

the decisions referred to supra. 

                                                 
1 (2011) 6 Supreme Court Cases 479 
2 2013 Law Suit (kar) 1557 
3 2015 Law Suit (SC) 683 
4 2016 Law Suit (SC) 512 
5 AIR 1995 MADRAS 451 (V.42, C.123 Aug) 
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11. Now the point  for determinat ion is as to whether the husband had made 

out  valid and suff icient  grounds calling for interference with the order 

impugned? 

12. POINT: 

Both part ies t raded serious allegat ions in their respect ive pleadings in 

the main proceeding and also in the interlocutory applicat ion.  The issues 

raised for considerat ion in the main pet it ion will have to be resolved f inally on 

merits, after full f ledged t rial;  and no observat ions which will have a bearing 

on the merits of the main mat ter need be made at  this stage in this order.  

While considering the interim request  of  the husband/ pet it ioner the Court  is 

concerned primarily with welfare of the children and the limited relevance of 

the impact  of the conflict  between the parents on their welfare. 

12.1  There is no dispute about  marital relat ionship between the part ies.  The 

children are of the couple is also not  in dispute.  The children are now with the 

mother and being 12 and 11 years of age are at tending to school and are 

pursuing educat ion.  Both the parents are teachers.  During the pendency of 

the main pet it ion f iled for custody of the children, the husband, who is father 

of the children, is seeking interim visitat ion rights as per the schedule annexed 

to his pet it ion.  The contents of  the said schedule with regard to the days and 

periods during which visitat ion rights are being sought  may be summarised as 

under: ‘ 24 Public Holidays ment ioned in the list  of the schedule, fest ival 

occasions like Holi,  Rakshabandhan, Janmastami, Ugadi, f ive days during ten 

days of Ganesh Chaturdhi fest ival, four days out  of Navarat ri fest ival,  Dussera 

vacat ion, three days for Diwali,  new year day, Telangana format ion day, access 

for three hours each twice a week, weekends with overnight  stay, 50% of days 

with him on school holidays and long vacat ions for the school etcetera.’  
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12.2  Thus, the husband is seeking visitat ion rights [with night  stays with him] 

on holidays, on certain number of days during fest ival periods, on certain 

number of  days during vacat ions for school, on certain week days, on days of 

family funct ions and on certain specif ied days like birth days, Father’ s day and 

Children’ s day etcetera.  The wife is unwilling to part  with the company of the 

children and give temporary custody to the husband even for few hours or a 

single day.  According to the cause of act ion stated in the husband’ s pet it ion 

the date of separat ion was 02.04.2003.  The wife in her counter, while denying 

the said averment  of the pet it ioner, alleged that  the pet it ioner himself 

stopped coming to his own house since 15.05.2015.  He f iled the pet it ion in 

August  2015 and the subj ect  applicat ion at  the end of December 2015 or in f irst  

week of January 2016. Thus, long t ime has elapsed from the said date and t il l 

the subj ect  applicat ion was f iled by the pet it ioner/ husband.  In deciding the 

quest ion of grant ing custody or interim custody or visitat ion rights, the welfare 

of the minor is the paramount  considerat ion. The welfare of the minor has 

been pointed out  as the guiding factor in various precedents.  The word 

"welfare" must  be taken in it s widest  sense. The moral or religious welfare of 

the child must  be considered as well as it s physical well being. Nor can the t ies 

of affect ion be disregarded.  Age of the child, the character of the spouse 

seeking the relief, the capacity of such spouse and other factors unique to the 

case have to be considered.  Where the minor is old enough, to make an 

intelligent  preference, the wishes of the minor should be considered by the 

Court .  No doubt , minor’ s preference is not  conclusive on the mat ter.  Further, 

the welfare of the child is not  to be measured by money a spouse has or by 

physical comfort  only which one spouse can provide.  (See: Samuel Stephen 

Richard-5th supra).   Even when such spouse is acrimonious towards the other 

spouse, it  may not  be a ground to deny the right  of  such spouse to see the 

children and cont inue to have the parental/ paternal bond with the children. 
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(See: Manoj  Anslem Rebeiro-4th supra).  If  the t ime lag between the date of 

separat ion and the date of request  for the relief made by one spouse is 

considerably long and that  on account  of the said reason, if  the minor children 

developed roots at  their present  place of stay with the other spouse, even in 

such a case, if  the facts of the case warrant  considerat ion of the request , then, 

instead of grant ing rights st raight  away, opportunity to have short  meet ings 

shall be created in the form of parent ing t ime or short  t ime visitat ion rights at  

Court  hearings or some such other safe places as the Court  may decide to 

enable the distanced spouse to slowly re-establish a bond.  In all cases, except  

in cases involving out  of the ordinary circumstances, to the extent  possible, 

keeping in view the welfare and interests of the children, which are paramount  

considerat ions, the Court  shall see that  the children are not  denied the love 

and affect ion of one of the spouses, be it  the father or the mother. 

12.3 Having regard to the content ions of the part ies and the set t led legal 

posit ion, the t rial Court  ought  to have passed a reasoned order having adverted 

to the quest ion as to whether the pet it ioner/ husband is ent it led to any 

visitat ion rights of reasonable durat ion, if  not  as claimed in the schedule. 

Instead of examining the merits of the request  of the husband/ pet it ioner, the 

t rial Court  merely referred to some decisions.  The t rial Court  did not  even 

apply the set t led principles to the case on hand before making the observat ions 

in the operat ive port ion of the order, which are ext racted supra.  The said 

observat ions are undisputedly based on t rial Court ’ s surmises, speculat ions and 

supposit ions and not  on material facts borne out  by record.  Thus, a plain 

perusal of the order of the t rial Court  ref lects that  the t rial Court  passed the 

impugned order without  considering the facts of the case and the legal 

principles applicable in proper perspect ive, but , by taking ext raneous and 

irrelevant  mat ters into considerat ion.  Therefore, this Court  f inds that  the said 

order is not  j ust if ied and cannot  be sustained.  
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12.4 Viewed thus, this Court  f inds that  there is merit  in the content ions 

advanced on behalf of the husband before this Court  and that  the request  of 

the husband requires a fresh considerat ion by the t rial Court  based on material 

facts and set t led principles of law and that  therefore, the subj ect  interlocutory 

applicat ion requires to be remit ted to the t rial Court  after set t ing aside the 

impugned order.   

13. In the result ,  the Civil Revision Pet it ion is allowed and the order 

impugned is set  aside.  As a sequel IA No.1750 of 2015 in GWOP No.17 of 2015 

on the f ile of the learned Principal Dist rict  Judge, Mahabubnagar Dist rict ,  is 

remit ted to the said Court  for disposal afresh in accordance with the procedure 

established by law, however, after conf ining to the pleadings of the part ies, 

content ions and rival content ions and not  any ext raneous and irrelevant  

mat ters.  No costs.  

         Pending miscellaneous pet it ions, if  any, in this revision shall stand 

closed.  

________________________ 
M. SEETHARAMA MURTI, J 

19th December 2016 
RAR  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


