
THE HON'BLE SRI JUSTICE S.V.BHATT 

 

W.P.No.3701 of 2006 

  

ORDER: 

 

The petitioner p rays for Writ of Certiora ri to c a ll for the 

rec ords lead ing up  to and  inc lusive of Award , da ted  24-08-2005 

in I.D.No.315 of 2002 on the file of the Industria l Tribuna l-c um-

Labour Court, Ananthapur and  quash the same as illega l. 

Depot Manager, APSRTC, Ka lyanadurg , Ananthapur Distric t 

is the petitioner.  The 2nd respondent, a t the time of termina tion of 

his servic es, was working as Cleaner in the petitioner depot.  The 

c ause of ac tion for termina ting  2nd respondent from servic e is for 

a lleged  unauthorized  absenc e between 01-02-2000 and                  

21-02-2000.  On 21-07-2000, petitioner termina ted  the servic es of 

2nd respondent as Cleaner.  The 2nd  respondent ra ised  d ispute 

under Sec tion 2-A (2) of the Industria l Disputes Ac t, 1947, 

c ha lleng ing the termina tion p roc eed ings, da ted  21-07-2000.  The 

Tribuna l a llowed  the app lic a tion d irec ting  reinsta tement into 

servic e and  a llowed  c ontinuity of servic e but c onfined  the relief 

of bac kwages to 50%.  Henc e, the writ petition. 

Mr.A.Rama Rao appearing  for petitioner c ha llenges the 

award  impugned  in the writ petition on the ground  tha t the order 

of reinsta tement is illega l, as the Tribuna l has not taken note of 

Exs.M-3 to M-10 partic ula rly fa ilure to c onsider the admission of 

2nd respondent on absenc e to duty renders the award  perverse 
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and  liab le to be set aside.  He p lac es relianc e upon DIV ISIO NA L 

C O NTRO LLER, N.E.K.R.T.C . Vs. H.A M A RESH1. 

Counsel appearing  for 2nd  respondent c ontends tha t the 

evidenc e, if any, c an be looked  into by the c ompetent authority, 

if the enquiry is c onduc ted  by a  person having authority to do so 

and  in the c ase on hand , the enquiry was c onduc ted  by 

Superintendent and  the sta tement c onta ined  in Ex.M-5 was 

rec orded  by Superintendent.  However, the domestic  enquiry 

was ordered  to be c onduc ted  by the Superintendent 

(Personnel).  The find ing of fac t rec orded  by the Tribuna l is tha t 

there is no p roof of rec ord ing sta tement Ex.M-6 in the p resenc e 

of 2nd respondent or opportunity was a fforded  to 2nd respondent 

to c ross-examine the deponent.  The enquiry offic er’ s report was 

not submitted  to 2nd respondent.  The enquiry, if any, is not in 

ac c ordanc e with the p roc edure stipula ted  in this beha lf.  It is 

required  to be noted  tha t these submissions of 2nd respondent 

a re substantia lly based  upon the p lea  ra ised  before the Industria l 

Tribuna l, whic h found  favour with the Industria l Tribuna l while 

passing the award  impugned  in the writ petition. 

I have perused  the award  impugned  in the writ petition and  

made note of the c ontentions urged  by lea rned  c ounsel appearing  

for both pa rties.   

  On 28-02-2006, this c ourt g ranted  stay of bac k wages and  

c ounsel for petitioner submits tha t 2nd  respondent has a lready 

reinsta ted  into servic e. 

                                                 
1 (2006) 6 Supreme Court Cases 187 
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The c ha llenge to Award  impugned  in the writ petition is not 

re-sta ted , for b revity, it would  suffic e to note tha t the c ha llenge 

to  award  impugned  in the writ petition is p rima  fac ie untenab le, 

for the find ings rec orded  by the Tribuna l a re on the lac k of 

authority to c onduc t enquiry and  the p roc edure followed  by the 

Enquiry Offic er in c onduc ting  d isc ip lina ry enquiry was illega l.  The 

further find ing  is whether the enquiry offic er’ s report was 

c ommunic a ted  to 2nd respondent or not.  As the petitioner c ould  

not and  d id  not point out any infirmity, muc hless perversity on the 

find ings rec orded  by the Tribuna l, this c ourt c onsiders it 

c onvenient to extrac t the reasoning and  find ings of the Labour 

Court from the award  impugned  in the writ petition. 

 6) There is no rec ord  whether the respondent 

had  ordered  for c onduc ting  domestic  enquiry by the 

Superintendent (Personnel) but Ex.M-5 sta tement revea ls 

tha t the sta tement of the petitioner was rec orded  by the 

sa id  Superintendent.  There is a lso another sta tement of 

the sa id  Assistant Mec hanic a l Foreman Ex.M-6 whic h does 

not show tha t it was rec orded  in the p resenc e of the 

petitioner and  tha t the la ter was g iven any opportunity to 

c ross examine him. 

 7) After the sa id  Superintendent submitted  

enquiry report Ex.M-7 da ted  26-06-2000, the petitioner was 

not g iven any opportunity to submit any 

remarks/ ob jec tions muc h less there is rec ord  tha t the 

c opy of the sa id  enquiry report was furnished  to the 

petitioner.  The sa id  enquiry itself appears without any 

p roc edure being adop ted  and  there is a lso no rec ord  

tha t a  enquiry notic e was sent to the petitioner c a lling 

upon him to a ttend  tha t Enquiry.  The Enquiry itself is illega l 

besides the p rinc ip les of na tura l justic e denied  to him.  

There was no fa ir p lay in c onduc ting  the enquiry and  a lso 
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denied  the opportunity to put forth his defenc e before 

the Enquiry Offic er. 

8) The respondent a lso has not p roduc ed  the 

leave rec ord  of the petitioner to verify whether the 

petitioner had  exerc ised  any leave or any leave is 

ava ilab le to his c red it.  When the petitioner was absent to 

his duties due to ill-hea lth as found  in his exp lana tion Ex.M-

2 and  if found  genuine c ase, ought to have been 

granted  leave, instead  stra ight away issued  c harge sheet 

for the absenc e for 20 days. 

9) Under the above c irc umstanc es sinc e held  

the domestic  enquiry as without p roc edure, no p rinc ip les 

of na tura l justic e app lied  and  no suffic ient opportunity 

g iven to the petitioner besides no fa ir p lay to the order of 

remova l of the petitioner from servic e issued  by the 

respondent has to be set aside and  ordered  for 

reinsta tement into servic e with c ontinuity of servic e, 

a ttendant benefits and  a lso 50% of bac kwages.  The 

reason for not granting  the other 50% of bac kwages is 

due to the reason tha t he was out of servic e may be it so 

due to the remova l order issued  by the respondent. 

10) In the result, the petition is a llowed  partly.  

The order of remova l of the petitioner from servic e issued  

by the respondent in his p roc eed ings da ted  21-07-2000 as 

c onfirmed  by the Deputy Chief Mec hanic a l Engineer and  

Regiona l Manager respec tively is hereby set aside.  The 

petitioner is ordered  to be reinsta ted  into servic e by the 

respondent within one month from the da te of 

pub lic a tion of the Award .   He sha ll be entitled  for 

c ontinuity of servic e, a ttendant benefits and  50% of 

bac kwages and  the sa id  bac kwages sha ll be pa id  by the 

respondent to the petitioner within same period  of one 

month.  Award  is passed  ac c ord ing ly.”  

  

After perusing  the find ings rec orded  by the Tribuna l, this 

c ourt is of the view tha t the c ha llenge to the award  impugned  in 

the writ petition is not based  on fac tua l c onsidera tion, whic h was 
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ac c ep ted  by the Tribuna l.  It is no doub t true tha t if a  c harge is 

not only p roved  before the d isc ip lina ry enquiry, but is a lso 

estab lished  before the Tribuna l, and  still if reinsta tement is 

ordered , then the dec ision relied  upon by the petitioner c an be 

c onsidered  and  examined .  

But, in the c ase on hand , the find ings rec orded  by the 

Tribuna l a re tha t the petitioner fa iled  to p rima  fac ie show tha t the 

authority, who c onduc ted  d isc ip lina ry enquiry was not the 

authority authorized  by the petitioner and  tha t the sta tement  

under Ex.M-5 was rec orded  in the p resenc e of 2nd respondent 

and  opportunity was a fforded  to  2nd respondent to c ross-

examine the sa id  witness etc .  Unless and  until illega lity or pa tent 

irregula rity is pointed  out on the find ings rec orded  by the 

Tribuna l, this Court is of the view tha t c ha llenge to award  is 

unsusta inab le.  The dec ision relied  upon by petitioner is 

d istinguishab le and  the d istinguishing  c irc umstanc es a re a lready 

adverted  to. 

The writ p rayer fa ils and , ac c ord ing ly, the writ petition is  

d ismissed .  No order as to c osts. 

Misc ellaneous petitions, if any, pend ing sha ll stand  c losed . 

 

 

_____________ 

S. V. BHATT, J 

Dt: 22-08-2016 

Prv 
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