
HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
 

SECOND APPEAL No .1 5 0 7  o f  2 0 1 1   
 

JUDGMENT:    

The unsuccessful plaint iff through out , preferred this 

Second Appeal under Sect ion 100 of Code of Civil Procedure   

( for brevity ‘CPC’)  challenging the decree and judgm ent  

passed by the t r ial Court  in O.S.No.102 of 1992 on the file 

of Principal Junior Civil Judge, Tanuku, whereby the t r ial 

Court  dism issed the suit  filed by the plaint iff for specific 

perform ance of agreem ent  of sale dt . 26.08.1962, which 

was confirm ed by the Appellate Court , by its Decree and 

Judgm ent  dt . 11.12.2009.   

2.  For convenience of reference, the part ies to the appeal 

will herein be referred as ranked in O.S.No.102 of 1992 by 

Principal Junior Civil Judge, Tanuku, through out  the 

judgm ent . 

3.  The Plaint iff filed the suit  for specific perform ance of 

agreem ent  of sale dt . 26.08.1962 direct ing the defendants 

to execute a registered Sale Deed and for delivery of vacant  

possession of the schedule property, on receipt  of balance 

sale considerat ion, if any, and alternat ively, refund of 

Rs.6,836/ - , alleging that  defendant  No.2 is the wife of 

defendant  No.1 and husband of plaint iff and defendant  No.1 

are brothers and they are sons of Venkatanarayana.  
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Venkatanarayana own Ac.1.06 cents in R.S.No.116/ 16 of 

Velivennu Village with absolute r ights, who agreed to sell 

the sam e to plaint iff for a considerat ion of Rs.7,500/ -  while 

agreeing to discharge his debt  due to the plaint iff herself to 

a tune of Rs.5,100/ -  and discharge his other debts to 

Kantam ani Ram am urthy to an extent  of Rs.106-9-0 anas 

due under the prom issory note dt . 9.2.1962 and other debt  

due to Balabhadra Narasim ham urthy dt . 04.04.1992 for 

Rs.200-7-0 annas and after discharging the debt , the 

balance sale considerat ion of Rs.2084/ -  is payable to 

defendant  No.1. I t  was also st ipulated that  the vendor 

would execute a registered Sale Deed after the 

m aintenance holder’s liabilit y ceases whenever dem anded.  

4.    I t  was also provided that  in case the vendor was to 

pre-deceased, the m aintenance holder, the vendee i.e., the 

plaint iff could enter into possession and then pay the 

maintenance holder every year Rs.500/ - , the m aintenance 

amount , and obtain a regular sale deed from  the 

successors- in- interest  of the vendor. But  the maintenance 

holder died earlier to vendor and no such an eventuality did 

occur. Venkatanarayana executed sale agreem ent , referred 

supra, incorporat ing the term s agreed upon and the plaint iff 

discharged debts due to 3 rd part ies, referred above.  But , 

Venkatanarayana died on 01.12.1991.  The plaint iff,  after 

the death of his vendor Seshayya, learnt  that  defendant  
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No.1 obtained a set t lem ent  deed from  Venkatanarayana, 

regarding vested rem inder interest  by a docum ent  dt . 

30.10.1964.  Defendant  No.1 and all other m em bers of the 

fam ily are aware of the fact  that  the total am ount  of 

Rs.6,836/ -  was received by Ventakanarayana in different  

m odes about  the discharge of debt  etc., The plaint iff is 

always ready and willing to perform  her part  of obligat ion 

under the agreem ent  of sale to obtain a registered sale 

deed by paying balance of sale considerat ion bearing 

regist rat ion expenses.  But , the defendants did not  come 

forward to execute the registered sale deed. 

5. Defendant  No.2 filed Writ ten Statement , which was 

adopted by defendant  No.1, where a specific denial was 

m ade about  the very execut ion of agreem ent  of sale itself 

since the schedule property is the joint  fam ily property and 

the said Venkatanarayana, the vendor of the plaint iff,  was 

not  exclusive owner and possessor of the schedule property 

and therefore, he is not  com petent  to execute the 

agreem ent  of sale and that  the plaint iff is not  ent it led to 

claim  either pr im ary relief or the alternat ive relief since the 

suit  was filed after long after lapse of t im e.  

6. During the life t im e of Venkatanarayana, the plaint iff 

represent ing her son as guardian, filed a Pauper Suit  

O.P.No.09 of 1982 against  the defendants, late 
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Venkatanarayana and plaint iff’s husband, for part it ion of 

the plaint  schedule property.  But , the said OP was 

dism issed on m erits.  The plaint iff also filed O.S.No.276 of 

1982 against  defendant  No.1 and late Venkatanarayana 

set t ing up a false claim  for dam ages and the said suit  was 

dism issed on m erits.  

7.   The alleged agreem ent  of sale dt . 26.08.1962 executed 

by Venkatanarayana for Rs.7,500/  towards discharge of 

debts is not  t rue and correct  and that  the defendants are 

not  aware about  ready and willingness of the plaint iff to 

perform  her part  of obligat ion and therefore, the agreem ent  

of sale is not  t rue and valid.  

8.     The alleged paym ent  for discharge of debts due to 

various creditors is false and therefore, the plaint iff is not  

ent it led to claim  any relief and prayed for dism issal of the 

suit .   

 9. Basing on the pleadings, the t r ial Court  fram ed the 

following issues:   

     i)  Whether the sale agreem ent  dt . 26.08.1962 is t rue, 

valid and binding on the defendant  ?  

     ii)  Whether the plaint iff is ent it led to the relief of specific 

perform ance or for the refund of Rs.6,876/ -? 

     iii)  To what  relief ?    

10.   During t r ial, on behalf of plaint iff,  PWs. 1 and 2 were 

exam ined and Exs. A.1 to A.8 were m arked.  On behalf of 
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defendants, Dw.1 and Dw.2 were exam ined and Exs. B.1 to 

B.8 were m arked.  

11.   Upon hearing argum ent  of both counsel, the t r ial 

Court  disbelieved the agreem ent  of sale, m arked as Ex.A.6, 

and endorsem ent  thereon, dism issed the suit  filed for both 

pr im ary relief and alternat ive reliefs.  

12.    Aggrieved by the decree and judgm ent  of the t r ial 

Court  in dism issing the suit , the unsuccessful Plaint iff  

preferred Appeal No.07 of 2001 on the file of I V Addit ional 

Dist r ict  Judge, (FTC) , West  Godavari, which ended in 

dism issal, upon considering the m aterial available on 

record.  

13.  Aggrieved by the decree and judgm ent  of the 

appellate Court , confirm ed the decree and judgm ent  of the 

t r ial Court , the present  Second Appeal is preferred raising 

several content ions.  

14. The substant ial quest ions of law raised in the ground of 

appeal before this Court  are regarding non-considerat ion of 

evidence of Pw.2 while holding that  Ex.A.6—Agreem ent  of 

Sale is a forged docum ent  by the Courts below and it  is an 

error on the face of record and the t r ial Court  would have 

drawn the presum pt ion under Sect ion 90 of I ndian Evidence 

Act  (  for short  ‘the Act ’) .   But , the Courts below ignored the 
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presum pt ion under Sect ion 90 of the Act  and comm it ted an 

error and prayed to allow this second appeal.  

15. Sri K. Chidambaram, learned counsel for 

appellant / plaint iff, while reiterat ing the grounds urged in 

the ground of appeal and substant ial quest ions of law 

form ulated in the grounds of appeal, contending that  

quest ion of referr ing Ex.A.6—Agreem ent  of Sale, in the 

O.P.No.09 of 1992 filed for part it ion is not  a ground and 

even otherwise, the docum ent  is of m ore than 30 years old 

and on the st rength of such docum ent , the Court  would 

have drawn presum pt ion under Sect ion 90 of the Act  and if 

such presum pt ion is drawn, the plaint iff is ent it led to claim  

specific perform ance of agreement  of sale on the st rength 

of Ex.A.6 and the endorsem ent  thereon.  

16.  Now the substant ial quest ion that  ar ise for  

considerat ion is:  

      “  W h et h er  a  p r esu m p t ion  u n d er  Sect ion  9 0  

o f  I n d ian  Ev id en ce Act  i s ap p l icab le t o  t h e 

ag r eem en t  o f  sa le m ar k ed  as Ex .A.6  an d  i f  so , 

w h et h er  t h e Decr ee in  ap p eal  i s l iab le t o  b e set  

asid e, b ased  on  r e- ap p r ecia t ion  o f  ev id en ce o f  

PW .2 ?  

 

17. Su b st an t ia l  q u est ion  o f  law :  The suit  is filed by the 

plaint iff for specific perform ance of agreem ent  of sale 

m arked as Ex.A.6 dt . 26.08.1962 (un- registered 

agreem ent )  and the suit  was filed in the year 1992, i.e., 
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alm ost  after lapse of 30 years from the date of alleged 

execut ion of Ex.A.6.  The plaint  was presented on 

17.03.1992 i.e., one month after complet ion of 3 years 

from  the date of alleged execut ion of Ex.A.6.  

18.  The only content ion urged before this Court  is that  the 

presumpt ion under Sect ion 90 of I ndian Evidence Act  is 

applicable to Ex.A.6 since it  is a docum ent  of m ore than 30 

years old.   Sect ion 90 of the I ndian Evidence Act , runs as 

follows:   

     “Pr esu m p t ion  as t o  d ocu m en t s t h i r t y  

y ear s o ld :   

 

Where any docum ent  purport ing or proved to be 

five years, old, is produced from any custody 

which the Court  in the part icular case considers 

proper, the Court  may presum e that  the 

signature and every other part  of such 

docum ent , which purports to be in the 

handwrit ing of any part icular person, is in that  

person’s handwrit ing, and, in the case of a 

document  executed or at tested,  that  it  was duly 

executed and at tested by the persons by whom  

it  purports to be executed and at tested.   

 

  

19.  As per Sect ion 90 of the Evidence Act , the 

presum pt ion under Sect ion 90 of Evidence Act  is founded 

on necessity and convenience because it  ext rem ely difficult  

and som et im es not  possible to lead evidence to prove 

handwrit ing, signature or execut ion of old docum ent  after 

lapse of 30 years.  I n order to obviate such difficult ies or 

im probabilit ies to prove execut ion of an old docum ent .  
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Sect ion 90 has been incorporated in the Evidence Act , 

which does away with the st r ict  rule of proof of pr ivate 

docum ent .  Presum pt ion of genuineness may be raised if 

the docum ent  in quest ion is produced from proper custody.  

I t  is however, the discret ion of the Court  to accept  the 

presumpt ion flowing from Sect ion 90. There is, however, no 

m anner of doubt  that  judicial discret ion under Sect ion 90 

should not  be exercised arbit rar ily and not  being inform ed 

by reasons, as held in Sr i  Lak h i  Bar u ah  v . Sr i  

Pad m ak an t a Kal i t a1 .  

 

20.     The presum pt ion under Sect ion 90 of Evidence Act  

applies to the docum ents proved to be 30 years old and 

m ore and the docum ents m ust  com e from  proper custody.  

The presum pt ion is discret ionary and so where a document  

is suspicious on the face of it  mut ilated, the Court  m ay 

refuse to m ake it .   I t  m ay call upon the party to offer other 

proof.  The presum pt ion applies only to the docum ent  which 

bears the signature of writer or witnesses and not  to 

unsigned or anonym ous papers.  Presumpt ion only relates 

to the signature on the document  i.e., to its genuineness 

though it  does not  involve any presumpt ion that  its 

contents are t rue and that  they have been acted upon.  30 

years is to be counted from  the date the docum ent  purports 

                                                            
1 AIR 1996 SC  1253 
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to bear.  The presum pt ion applies to the or iginal documents 

only.  Thus, the rule of evidence under Sect ion 90 of 

Evidence Act  applies only to the extent  of signature on the 

docum ent , but , when it  is suspicious, the Court  may insist  

for proof of such docum ent  in any of the m odes provided 

under the Evidence Act  either by direct  or secondary 

evidence or with the aid of expert  opinion, which is relevant  

under Sect ion 45 of Evidence Act  or by opinion evidence 

under Sect ion 73 of Evidence Act .   

 21.    Here the plaint iff resorted to prove the docum ent  by 

exam ining PW.2, who is at testor of the docum ent .  But , the 

t r ial Court  disbelieved the execut ion of A.1 assigning 

reasons since the evidence of PW.2 is not  t rust  worthy.  

Therefore, the t r ial Court  also disbelieved the endorsem ent  

on the reverse of Ex.A.6—Agreem ent  of Sale.  

22.   St rangely there was an endorsem ent  on the reverse of 

Ex.A.6 and it  was not  m arked as exhibits before the t r ial 

Court  separately. PW.2, who is the at testor of the 

docum ent , expressed his inability and he did not  speak 

about  the execut ion of Ex.A.1. However, the evidence of 

Plaint iff with regard to execut ion of the docum ent  is not  

credible since in her cross examinat ion in chief, she stated 

that  som e of the endorsem ents were scribed by Jogireddy, 

scr ibe of Ex.A.6 and som e were by their village Karanam .  
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I n the cross exam inat ion, her evidence that  she does not  

know who is the scr ibe of paym ent  endorsem ents on the 

reverse of Ex.A.6 and her father- in- law used to take sale 

agreem ent  with him  and got  paym ent  endorsem ents m ade 

thereon and she could not  give the details of such paym ent  

endorsem ents as to their years, m onths or dates and 

therefore, basing on her inconsistent  evidence, her 

presence at  the t im e of execut ion of Ex.A.6 and 

endorsem ents thereon, was disbelieved due to her inabilit y 

to test ify as to who scribed those endorsem ents.   

23. The m ain content ion before this Court  is that  a 

presum pt ion shall be drawn under Sect ion 90 of the I ndian 

Evidence Act  since Ex.A.6 is a docum ent  m ore than 30 

years old.  As discussed in the earlier paras, it  is a 

discret ionary presum pt ion and the Court  when the 

execut ion of docum ent  is surrounded by suspicious 

circumstances, the Court  may not  draw presumpt ion and 

exercise such discret ion as to the genuineness of Ex.A.6. 

Therefore, the t r ial Court  did not  draw presumpt ion and 

insisted the plaint iff to prove the execut ion of Ex.A.6, like 

any other docum ent , to prove the sam e.  

24.  The plaint iff made efforts to prove the execut ion of 

Ex.A.6 by exam ining PW.2, whose evidence is not  

t rustworthy in view of her evident iary adm issions in the 
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evidence. Therefore, the findings recorded by both t r ial 

Court  and the Appellate Court  are based on appreciat ion of 

evidence and it  is purely a fact  finding recorded by the t r ial 

Court . Even otherwise, in view of the suspicious 

circumstances, it  is difficult  to draw presumpt ion available 

under Sect ion 90 of I ndian Evidence Act  to accept  the 

execut ion of Ex.A.6.  Therefore, the t r ial Court  and the 

Appellate Court  r ight ly disbelieved execut ion of Ex.A.6 and 

thereby denied the relief of specific perform ance of 

agreem ent  of sale m arked as Ex.A.6.  

 25.  The alleged agreem ent  of sale was executed in the 

year 1962, but  the suit  was filed after 30 years and when 

the suit  is for specific perform ance, which is purely 

discret ionary, the suit  shall be filed within a t im e fixed 

therein or within a reasonable t im e.  What  is the reasonable 

t im e is depend upon the facts of each case.  Here,  the suit  

was filed more than 30 years from  the execut ion of the 

alleged agreem ent  of sale, which is unreasonable. 

Therefore, it  is difficult  to hold that  the plaint iff is ent it led to 

claim  either pr imary relief or alternat ive relief of refund of 

advance am ount  paid by way of discharge of debts due to 

the plaint iff and 3 others referred supra.  

26.    On oral considerat ion of ent ire m aterial available on 

record, I  find no illegality or irregular ity in the findings of 
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the t r ial Court , confirm ed by the Appellate Court , 

warrant ing interference of this Court  while holding this point  

against  the plaint iff and in favour of the defendants.  

27.   I n the result , this Second Appeal is dism issed 

confirm ing the decree and judgm ent  in O.S.No.102 of 1992 

on the file of Principal Junior Civil Judge, Tanuku.  But , 

without  costs in the circum stances of the case.  

   As a sequel, m iscellaneous pet it ions, if any, pending 

in this case, shall stand closed. 

                        

_______________________________ 

                                   M. SATYANARAYANA MURTHY, J  

Date:    26-08-2016. 

eha 
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