
HON’BLE SRI JUSTICE S.V.BHATT 

 

ARBITRATION APPLICATION No.92 OF 2016 

 

ORDER:   

          

 The instant app lic a tion is filed  under Sec tion 9 of the 

Arb itra tion and  Conc ilia tion Ac t, 1996 (for short ‘ the Ac t’ ) for 

c onsidera tion and  grant of following interim measures:  

a. By restraining the Respondent No.2, its directors, 

officials, agents, affiliates etc. from exercising their 

shareholder rights thereby interfering with the 

running of the Respondent No.4 in any manner 

carried out by the Applicant. 

b.        Restrain the Respondent Nos.1, 2 and 3, their 

directors, officials, agents, affiliates etc. from 

dealing in any manner with the Cargo Terminal at 

the Rajiv Gandhi International Airport at 

Hyderabad and carrying out any activity including 

operations of Bank Accounts and investment 

accounts under the Amended and Restated Joint 

Venture Agreement dated 16.11.2010 and other 

Cargo Agreements forming party of the same. 

c.        Restrain the Respondent No.2 including its 

directors, officials, agents, affiliates etc. from 

transferring and/or encumbering in any manner 

whatsoever the Shares held by the Respondent 

No.2 in the Respondent No.4 

d.       Restrain the Respondent No.4 from paying benefits 

such as dividend arising out of the shareholder 

rights of the Respondents No.2, till the disposal of 

the arbitration proceedings and execution of the 

arbitration award. 

e.       By passing any such other Order(s) as deemed fit 

and proper in the circumstances of the case.” 

  

The c irc umstanc es nec essary for the d isposa l of app lic a tion 

a re as follows: 

On 16.11.2010, GMR Hyderabad  Interna tiona l 

Airport/ App lic ant herein on one hand , and  Menzies Avia tion 
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PLC/ R1, Manzies Avia tion Cargo (Hyderabad) Limited / R2, Menzies 

Avia tion (Ind ia ) Priva te Limited / R3, Hyderabad  Menzies Air Cargo 

Priva te Limited / R4 have entered  into Joint Venture Agreement for 

hand ling  Cargo Termina l, Allied  Func tions a t Green Field  

Interna tiona l Airport opera ted  by GMR Hyderabad  Interna tiona l 

Airport Limited  (GHIAL) a t Shamshabad .  The 4th respondent was 

inc orpora ted  with the joint stake or share hold ing  of App lic ant and  

Respondent No.2.  The Joint Venture Agreement p rovides for 

Buybac k Rights. Ac c ord ing to c lause 1.1 of Joint Venture 

Agreement da ted  16.11.2010, Buybac k Rights sha ll mean the right 

of GHIAL to buybac k the shares and  Series A p referenc e shares held  

by Menzies Mauritius or its a ffilia tes in the c ompany a t the fa ir 

market va lue in the manner spec ified  in this agreement, before the 

end  of c onc ession period . The rights may be exerc isab le by GHIAL 

a t its op tion only a fter exp iry of seven years from the a irport opening 

da te.  The app lic ant and  1st respondent for the purpose of 

imp lementing the ob jec tive of Joint Venture Agreement b rought 

into existenc e, Hyderabad  Menzies Air Cargo Priva te 

Limited / respondent No.4.  The app lic ant and  the 1st respondent 

hold  51% and  49% stake respec tively in 4th respondent c ompany.  

On 23.03.2008, the opera tions a t Green Field  Airport, Shamshabad  

c ommenc ed  and  the lea rned  c ounsel appearing  for the parties 

agree tha t 23.03.2008 c an be trea ted  as the sta rting  point for seven 

years period  to exerc ise the op tion. 

 It is a lleged  tha t on 01.11.2014 the app lic ant sent 

c ommunic a tion in terms of Joint Venture Agreement ind ic a ting  its 

intention to buybac k rights and  ac quire the sharehold ing  of 
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respondent No.2 in respondent No.4.  On 23.12.2014, the 1st 

respondent rep lied  to the op tion exerc ised  by the app lic ant to 

buybac k the rights.  The deta ils a re not very relevant henc e not 

adverted  to in this order.  Therea fter, the parties on va rious da tes 

exc hanged  c orrespondenc e on the sub jec t. On 04.08.2015, the 

app lic ant and  Respondent No.2 jointly appointed  Deloitte for 

va lua tion of 100% equity and  Series A CCC preferenc e shares of 

Hyderabad  Menzies Priva te Cargo Limited . On 05.08.2015, the 

app lic ant c onfirmed  the engagement and  on 26.08.2015, the 2nd  

respondent c onfirmed  the engagement of Deloitte for the purpose 

referred  to above. 

           On 09.05.2016, Deloitte sent fina l va lua tion report to app lic ant 

and  the 2nd  respondent.   On 16.05.2016, the app lic ant informed 

respondent Nos. 1 and  2 expressing app lic ant’ s willingness to buy 

the shares in terms of Deloitte Report da ted  09.05.2016.  On 

27.05.2016, the 1st respondent p rotested  to the mode, manner etc . 

of va lua tion by Deloitte and  c ommunic a ted  the following rep ly to 

app lic ant. 

   “ As you are aware, Deloitte has issued its final 

valuation report on 09.05.2016 giving  an indicative range 

of values  of the equity shares as also the Series A 

preference shares (collectively, the “shares”) held by 

MACHL in HMACPL.  

 
      Vide our letter dated 20th May,2016 copied to the 

GMR team, we had informed  Deloitte that the valuation 

report was not acceptable to us giving detailed reasons.  

      We disagree that GHIAL had exercised its buy back 

rights vide its letter of  02 January,2015 in accordance 

with clause  8.7 of the J.V. Agreement, as stated in your 

letter.  In any case, Deloitte’s valuation report does not 
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conform to the mandate given to it in the letter of 

engagement dated 04.08.2015. 

    In this context, the offer made by the GHIAL for 

purchasing the shares at the simple average of the 

indicative range of values suggested by Deloitte is also 

not correct and therefore, not  acceptable to MACHL. 

        For an early and effective resolution of the issue of 

buyout of shares we would expect a mutually acceptable 

solution.” 

  
From the above rep ly, for the p resent, it c an be noted  tha t a  

d isc ordant note on the mode, manner etc . of exerc ising  buybac k 

op tion is c ommunic a ted  by respondents 1 and  2.  Therea fter, letters 

have been exc hanged  between parties and  fina lly through letter 

da ted  23.08.2016, the app lic ant while setting  out its view on the 

buybac k right and  a fter perc eiving  the d isc ordant note of 

respondents 1 and  2 c onc luded  as follows: 

 As Menzies Group chooses to insist on the valuation 

done by Deloitte is not binding and also as Menzies is 

disputing the buyback rights exercised by GHIAL, GHIAL 

is constrained to invoke arbitration under clause 9.1 of 

the Joint Venture Agreement for the purpose of referring 

the present dispute to arbitration.  GHIAL hereby 

nominates Sri Justice B.Sudershan Reddy, retired Judge 

of Hon’ble Supreme Court of India as Arbitrator and 

request Manzies Group to nominate its Arbitrator within 

seven days of receipt of this notice to enable constitution 

of Arbitral Tribunal.  

 
          On 12.09.2016, the 1st respondent nomina ted               Sri 

Justic e S.B. Sinha  former Judge of the Hon’b le Supreme Court of 

Ind ia  as the nominee Arb itra tor.  On 30.09.2016, the Hon’b le 

Arb itra tors nomina ted  by the app lic ant and  the respondents have 

agreed  to request Sri Justic e A.K. Pa tna ik, former Judge of Apex 

Court to ac t as p resid ing  Arb itra tor of the Arb itra l Tribuna l 
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c onstituted  by parties for resolving the d isputes on right of buybac k 

of shares under Joint Venture Agreement da ted  16.11.2010.  On 

30.09.2016, the request was c ommunic a ted  to the Hon’b le Presid ing  

Arb itra tor and  the first hearing  of a rb itra tion was agreed  to be held  

on 04.12.2016 a t Neetibagh, Delhi. 

 The app lic ant in support of its c la im for interim measures 

a lleges tha t respondents 1 to 3 a re under ob liga tion to honour the 

buybac k right of app lic ant and   the va lua tion report submitted  by 

Deloitte is b ind ing  on both parties.  A d ispute on va lua tion ra ised  by 

respondents is perse aga inst the agreed  right of app lic ant under 

Joint Venture Agreement da ted  16.11.2010.  One of the assertions 

of app lic a tion for g rant of interim measures is tha t respondents  1 to 

3 have time and  aga in demonstra ted   their unwillingness to fulfil 

their ob liga tions under the Joint Venture Agreement, therefore their 

c ontinua tion on board   of 4th respondent c ompany, involvement in 

the opera tions of 4th respondent c ompany etc . c ause 

inc onvenienc e  in the opera tion of the c a rgo termina l a t the a irport 

thereby c ausing  irreparab le loss to app lic ant and  other third   pa rty 

c onsumers apart from c ausing loss of reputa tion to app lic ant and  

Ra jiv Gandhi Interna tiona l Airport, Shamshabad .  The app lic ant 

expresses apprehension tha t respondents 1 to 3 may c oerc e the 

app lic ant into ac c ep ting  respondents’  illega l and  highly infla ted  

va lua tion for buying rights of respondent No.4.  The app lic ant c la ims 

tha t the p rima  fac ie c ase, equities and  ba lanc e of c onvenienc e in 

c onsidering  the interim measures a re with the app lic ant and  the 

app lic a tion deserves to be a llowed . Respondents 1 to 3 filed  

c ounter a ffidavit and  in a ll fours oppose the p rayer for g rant of 
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interim measures.   This Court is of the view tha t suc c inc t referenc e 

to the p reliminary ob jec tions of respondents and  the ob jec tions on 

the c ore issue of right of buybac k op tion exerc ised  by the app lic ant 

would  be suffic ient.  The respondents ob jec ted  to the 

ma inta inab ility of app lic a tion before a  Division Benc h of this Court.  

The ob jec tion is susta ined  and  the matter is sent to Commerc ia l 

Division/ Sing le Benc h.  Now the respondents ob jec t to the 

c ontinua tion and  c onsidera tion of interim measures as opposed  to 

Sec tion 9(3) of the Ac t. 

 Respondents further c ontend  tha t there is no fac tua l or lega l 

basis for the relief c la imed by the app lic ant.  Ac c ord ing to 

respondents, in the fac t situa tion of the c ase, the grant of interim 

relief would  amount to granting  fina l relief without ad jud ic a ting  the 

c ore issues dea lt with by Arb itra l Tribuna l. Ac c ord ing  to respondents, 

there is no c ause of ac tion for filing  the app lic a tion for interim 

measures pa rtic ula rly a t this stage of the matter.  Further the very 

founda tion for interim measures c la imed  in the instant app lic ant is 

substantia lly a  fac t in issue before the Arb itra l Tribuna l.  It is a lleged  

tha t the c irc umstanc es lead ing to the exec ution of Joint Venture 

Agreement till the c onstitution of Arb itra l Tribuna l a re not sta ted  

from c orrec t perspec tive and  the app lic ant has a lso d istorted  and  

p resented  c irc umstanc es in a  mislead ing manner.  Respondents 1 

to 3 reitera te tha t the va lua tion report da ted  09.05.2016 of Deloitte 

is not ac c ep tab le to answering  respondents.  The interim measures 

if c onsidered  a t this stage, substantia lly infringe the sta tutory and  

c ontrac tua l right of respondent No.2 as a  shareholder in respondent 

No.4.  The c ounter a ffidavit refers to a  series of c irc umstanc es 
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opposing the p rayer for g rant of interim measures.  This Court is not 

adverting  to these c irc umstanc es both for b revity and  tha t they 

dea l with merits of the c ase. 

The lea rned  c ounsel have a lso sta ted  tha t these averments 

a re substantia lly fac ts in issue before the Hon’b le Tribuna l.  Therefore 

while c onsidering the p rayer for interim measures, this Court need  

not to advert to them in deta il.   To say b riefly this Court notes tha t 

respondents 1 to 3 vehemently oppose grant of interim measures 

under Sec tion 9 of the Ac t. 

Mr.S.Niranjan Reddy for app lic ant has d rawn the a ttention of 

this Court to Clauses 1.1, 8.4, 8.7 and  9 of Joint Venture Agreement 

da ted  16.11.2010 and  c ontended  tha t having regard  to the na ture 

of a rrangement between the app lic ant on one hand  and  

respondent Nos. 1 to 3 on the other, resulted  in R4/ Company. The 

investors a t the time of entry into Joint Venture business c onsider the 

exist op tions as well and  ac c ord ing ly the same is inc orpora ted  in 

the Agreement da ted  16.11.2010.   The parties a fter negotia tions 

have agreed  on the right of buybac k of the shares held  by 

respondents 1 to 3 in respondent No.4 together with Series A CCC 

preferenc e shares is an exp lic it terms of agreement.   Ac c ord ing to 

him, the app lic ant on 01.11.2014, has set in motion the steps 

required  for exerc ising  the right of buybac k shares of respondents 1 

to 3 in respondent No.4/ c ompany, for the seven year period  c omes 

to end  by 31.03.2015.  Respondents 1 to 3 a fter ac knowledg ing the 

right of app lic ant, have c onsented  to engag ing the servic es of 

Deloitte for determining the va lue of buybac k stake. On 09.05.2016, 

the report of Deloitte was made ava ilab le.  The app lic ant in May, 
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2016, in good  fa ith and  in furtheranc e of its op tion under the Joint 

Venture c a lled  upon respondents 1 to 3 to c oopera te in 

d isc harg ing their ob liga tion under Joint Venture Agreement da ted  

16.11.2010.  On 10.06.2016, the respondents without reasons and  

grounds partic ula rly c ontra ry to the c onduc t borne out by 

c ommunic a tions oppose the Deloitte report da ted  09.10.2016 and  

the very exerc ise of right of buybac k by the app lic ant.  From these 

c irc umstanc es, he c ontends tha t  the assertions of respondents by 

way of rep ly in c ounter a ffidavit a re c ontra ry to b ind ing ob liga tions 

under Joint Venture Agreement, the existenc e of buybac k c lause, 

steps so fa r taken in engag ing Deloitte, rec eiving  fina l va lua tion 

report etc . and  further these c irc umstanc es estab lish p rima  fac ie 

c ase and  having regard  to the manner in whic h respondents 1 to 3 

a re ob jec ting  for g rant of  interim measures, he tries to persuade this 

Court tha t the c ontinued  p resenc e of respondents 1 to 3 on the 

board  of respondent No.4 will be adverse  to the business interest of 

app lic ant as well as respondent No.4. To p rove bona  fides of 

app lic ant, he submits tha t the app lic ant is p repared  to deposit the 

amount determined  by Deloitte towards c onsidera tion for buying-

bac k the rights of respondents or suc h other sum, the Court d irec ts 

and  p rays for grant of a ll the reliefs.  In other words, he c ontends 

tha t respondents 1 to 3 a re entitled  to rec eive c onsidera tion as 

mutua lly c onsidered  and  agreed  by the pa rties or a lterna tively as 

determined  by the Arb itra l Tribuna l.  Therefore, if the sa le 

c onsidera tion amount if deposited  in an ac c ount, the interest of 

respondents is sec ured  and  respondents 1 to 3 may be refra ined  as 

p rayed  in the instant app lic a tion from partic ipa ting  in the a ffa irs of 
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4th respondent c ompany.  Therefore, he p rays for a llowing the 

app lic a tion as p rayed  for. 

Mr.C.V.Mohan Reddy for respondents 1 to 3 ra ises p reliminary 

ob jec tion on the jurisd ic tion of this Court to c ontinue to enterta in 

the p rayer for interim measures in view of the sub  sec tion (3) of 

Sec tion 9 of the Ac t.  Ac c ord ing to him, onc e the Arb itra l Tribuna l 

has been c onstituted , this Court sha ll not enterta in app lic a tion 

under sub  sec tion (1) of Sec tion 9 unless the Court finds tha t 

c irc umstanc es exist whic h may not render the remedy p rovided  

under Sec tion 17 effic ac ious.  He elabora tes his submission by 

c ontend ing tha t on 24.08.2016, Arb itra tion App lic a tion No.92 of 

2016 filed  by the app lic ant.  On 30.08.2016, the Hon’b le Division 

Benc h issued  notic e before admission. On 08.09.2016, respondents 1 

to 3 sought time for filing  c ounter.  On 14.09.2016, with the 

appointment of the Presid ing Arb itra tor, the c onstitution of Arb itra l 

Tribuna l is c omp lete and  a ll issues in this beha lf a re seized  by Arb itra l 

Tribuna l.  Therefore, the p rohib ition c onta ined  in the first limb of sub  

sec tion (3) of Sec tion 9 of the Ac t is a ttrac ted  and  this Court sha ll 

not enterta in the app lic a tion under sub  sec tion (1) for grant of 

interim measures.  He further c ontends tha t the a ffidavit filed  a long 

with the app lic a tion does not c onta in deta ils or minimum 

averments to c onsider the c ase of app lic ant tha t c irc umstanc es 

exist whic h may not render remedy p rovided  under Sec tion 17 of 

effic ac ious.   By c ommenting  extensively on the a ffidavit of the 

app lic ant, he c onc ludes tha t the app lic a tion does not sa tisfy the 

tests, namely p rima  fac ie, irreparab le loss and  injury and  ba lanc e of 

c onvenienc e for grant of interim measures.  He further c ontends 
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tha t p rayers c overed  by Paras 9.I, II and  IV if c onsidered  by way of 

interim measures virtua lly amount to restric ting  the rights and  

p rivileges enjoyed  by a  shareholder in a  c ompany and  the relief if 

g ranted  is beyond  the sc ope of Sec tion 9 of the Ac t.  He further 

c ontends tha t respondents 1 to 3 a re ob jec ting  to the exerc ise of 

right of buybac k, therefore, the very assertion of buybac k is an issue 

before Arb itra l Tribuna l and  he p lac es relianc e upon c lause 9 - 

resolution of d isputes, reads as follows:   

“9.1  Any dispute, controversy or claim arising out of or in 

relation to this Agreement or the breach, termination or 

invalidity thereof, if the same cannot be settled amicably 

among the Parties concerned, shall be settled by final 

and binding arbitration in accordance with the Indian 

Arbitration and Conciliation Act,1996 by three arbitrators. 

Menzies Group shall appoint one arbitrator and the 

Company and GHIAL shall appoint one arbitrator and the 

two arbitrators shall jointly appoint the third arbitrator.  

The arbitration proceedings shall take place at 

Hyderabad in India and the proceedings shall be 

exclusively in English. 

9.2   Pending the resolution of a dispute by arbitration, 

the Parties shall except in the event of termination, 

continue to perform all their obligations under this 

Agreement without prejudice to a final adjustment in 

accordance with the arbitral award.” 

 

He c ontends tha t the submissions of app lic ant p roc eed  on 

the assumption tha t respondents 1 to 3  have c onfined   the 

defenc es only to the va lua tion part of buybac k right  and  therefore 

the respondents c an be kep t away from the day –to-day 

administra tion by depositing  sa le c onsidera tion is illega l and  

untenab le.  He d raws the a ttention of the Court to series of letters 

exc hanged  between the parties and  c ontends tha t this Court 

c annot and  c ould  not under any c irc umstanc es c onsider granting  
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reliefs c overed  by Paras 9.I, II and  IV of the app lic a tion.  As regards 

p rayer c overed  by Para  9.III, he relies upon c lause 4 of Joint Venture 

Agreement viz., Share Transfer restric tions and  Pre-emptive rights to 

c ontend  tha t this p rayer is superfluous.   The lea rned  senior c ounsel 

has interp reted  eac h one of the sentenc es c overed  by c lause 4 to 

b ring  home his point tha t the p rayer c overed  by 9.III is unnec essary.  

Ac c ord ing to him, there is no averment in the a ffidavit tha t 

respondents 1 to 3 a re taking  steps to transfer their share to third  

pa rty/  entity  and  a lterna tively, on instruc tions, submits tha t 

respondents 1 to 3 a re bound  by the rigor or ob liga tion under 

c lause 4 of Joint Venture Agreement da ted  16.11.2010.  On the 

pointed  query of the Court, whether this sta tement c an be p lac ed  

on rec ord , senior c ounsel reitera tes tha t respondents 1 to 3 a re 

bound  by the mec hanism p rovided  by c lause 4 of Joint Venture 

Agreement and  as the buybac k issue is the p rinc ipa l d ispute for 

resolution before the Arb itra l Tribuna l, restric tion through a  Court 

order is unnec essary, for c lause 4 of Joint Venture Agreement is a  

suffic ient sa feguard . 

Mr.S.Niranjan Reddy by way of rep ly and  to the pointed  query 

of this Court submits tha t the sta tement of respondents 1 to 3 as 

regards the p rayer c overed  by para   9.III may be p lac ed  on rec ord . 

He further submits tha t, if this Court is of the view tha t the 

c onsidera tion of other p rayers a t this stage is not ripe, liberty may be 

g iven to app lic ant to move app lic a tion before the Tribuna l for 

reliefs as the c irc umstanc es warrant for p roper func tioning of 

respondent No.4 may be reserved .  He reitera tes his submission tha t 

the Court c onsiders restra ining respondent No.4 from paying 
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benefits suc h as d ividend  a rising  out of the shareholders’  rights of 

respondent No.2 till the d isposa l of the a rb itra tion p roc eed ings and  

exec ution of the Award .  Mr.S.Niranjan Reddy on the p relimina ry 

ob jec tion of respondents tha t the a ffidavit is bereft of deta ils 

required  for estab lishing the p rinc ip les of p rima fac ie c ase, 

irreparab le loss and  injury, and  ba lanc e of c onvenienc e fa irly 

submits tha t the a ffidavit refers to a  few deta ils on these aspec ts but 

does not c onta in a ll the deta ils tha t may persuade a  Court to 

examine the request for g rant of interim measures a t this stage. 

I have taken note of submissions of lea rned  c ounsel 

appearing for the parties and  perused  the materia l ava ilab le on 

rec ord .  Having c onsidered  the riva l c ontentions of the pa rties and  

a fter taking  into c onsidera tion the c irc umstanc es  na rra ted  herein 

before taking into c onsidera tion the fac t tha t the d isputes/  

d ifferenc es between the parties under the Joint Venture 

Agreement a re required  to be resolved  before the Arb itra l Tribuna l, 

and  further keep ing in view the c ommenc ement of Arb itra l 

Proc eed ings, I am of the view tha t a t this stage of Arb itra l 

Proc eed ings c onsidering  the p rayers will not be in the interest of 

both the pa rties and  a lso for timely c omp letion of a rb itra l 

p roc eed ings.  

The app lic a tion under Sec tion 9 of the Ac t is in the na ture of 

an interloc utory app lic a tion.  The term interloc utory app lic a tion is a  

term of well known lega l signific anc e.   The interloc utory app lic a tion 

has been used  in va rious sta tutes and  in the Ac t words used  a re a  

pa rty may app ly to a  Court for g rant of interim measure.  This Court 

while c onsidering  p rayer under Sec tion 9 of the Ac t ought not to 
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examine the merits of issues pend ing before the Arb itra l Tribuna l.  

The app lic ant c la ims to have exerc ised  the right of buybac k op tion 

of shares of respondents.  Ac c ord ing to app lic ant, the op tion is 

c omp liant with the p roc edures and  forma lities required  in this 

beha lf. Per c ontra , the c ase of respondents 1 to 3 is tha t the 

exerc ise of op tion is stoutly opposed  by respondents 1 to 3.  

Therefore, the mec hanism under Joint Venture will take this aspec t 

of the d ispute. Clause 9 enc ompasses a ll the d isputes inc lud ing the 

d ispute referred  to above.   This Court is of the view tha t in a  c ase 

like this, p reserva tion of sub jec t ma tter of d ispute pend ing before 

Arb itra l Tribuna l is required  to be noted  and  not other p rayers. Had  

respondents 1 to 3 opposed  p reserva tion of sub jec t matter of 

d ispute before the Arb itra l Tribuna l or a lterna tively app lic ant p lac es 

materia l to show tha t third  pa rty interest is likely to be c rea ted  by 

respondents 1 to 3, this Court would  have c onsidered  sub jec t to 

other ob jec tions ra ised  by respondents 1 to 3 and  passed  orders on 

the p rayer c overed  by Para  9 III.  This Court is relieved  of examining 

the issue in view of the stand  of respondents 1 to 3 on the sc ope 

and  func tioning of c lause 4 of Joint Venture Agreement.  This Court 

is of the view tha t Clause 4 of Joint Venture Agreement has 

p rovided  enough sa feguards from share transfer.  Henc e, the 

sub jec t ma tter of d ispute is p rotec ted  by the restric tions c onta ined  

in c lause 4 of Joint Venture Agreement. Further the sta tement of 

lea rned  senior c ounsel as noted  above is p lac ed  on rec ord  and  no 

further d irec tion is required  in this beha lf while dea ling with the 

p rayer in Para  9 III.  As regards the other p rayers of app lic ant, this 

Court is of the view tha t c irc umstanc es a re not ripe enough and  in 
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antic ipa tion of d iffic ulty expressed  by app lic ant in the running of 4th 

respondent c ompany or non-c oopera tion by respondents 1 to 3, 

g rant the reliefs.  On the ground  tha t Arb itra l Tribuna l is c onstituted  

and  sc hedule for hearing  is fixed , by leaving it open to app lic ant to 

move app lic a tion under Sec tion 17 of the Ac t as advised  and  

c irc umstanc es warrant, the Arb itra tion app lic a tion is d isposed  of as 

ind ic a ted  above.  No order as to c osts.  The question whether the 

ma inta inab ility of instant app lic a tion having regard  to the restric tion 

imposed  by sub  sec tion (3) of Sec tion 9 of the Ac t is not c onsidered  

and  is left open for c onsidera tion and  dec ision in some appropria te 

p roc eed ings.   It is made c lea r tha t firstly the merits of issues a re not 

c onsidered  while d isposing of the Arb itra tion App lic a tion and  

sec ond ly any observa tion made in this order sha ll not be c onstrued  

as an expression of op inion on the merits of the c ase whic h a re to 

be dec ided  by Arb itra l Tribuna l in ac c ordanc e with law.       

                       

                                                                          __________ 
                                                   S.V.BHATT,J 
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