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HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 

 

SECOND APPEAL  No .3 8 3  o f  2 0 0 4   

JUDGMENT:    

 

Defendants in O.S.No.813 of 1993 on the file of Junior 

Civil Judge at  Sulthanabad, who are the respondents in 

A.S.No.27 of 2001 on the file of Senior Civil Judge at  

Peddapalli,  preferred this Second Appeal under Sect ion 100 

of the Code of Civil Procedure, 1908 ( ‘CPC’ for short )  

challenging the decree and judgm ent  passed by the 

Appellate Court  holding that  the plaint iff is the owner of the 

property by reversing the findings recorded by the t r ial 

Court .  

  For convenience of reference, the ranks given to the 

part ies before the t r ial Court  in O.S.No.813 of 1993 will be 

adopted through out  the Judgm ent . 

 The plaint iff filed the suit  init ially for perpetual 

injunct ion rest raining the defendants and their m en from  

ever interfer ing with his possession and enjoym ent  of the 

schedule property and later he converted the suit  into a 

declaratory suit  claim ing declarat ion of t it le over the suit  

schedule property.  

  I t  is the case of the plaint iff,  that  he purchased the 

land adm easuring Ac.3.09 cents in Sr.No.187 situated at  

Rayakaldevpalli Village in Julapalli Mandal out  of Ac.4.32 
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guntas from  late Sam udrala Bhadraiah for considerat ion of 

Rs.4,000/ -  and since then the plaint iff is in cont inuous 

possession and enjoym ent  of the suit  schedule property.  

The plaint iff mortgaged the property in favour of 

Cooperat ive Agricultural Developm ent  Bank (CADB)  and 

obtained agricultural loan and he has been paying land 

revenue to the departm ent  since the date of purchase.  

  The unregistered Sale Deed is not  t raced despite 

exercising due diligence and the efforts of the plaint iff 

becam e invain to t race the docum ent  and therefore, the 

plaint iff relied on secondary evidence to substant iate his 

content ion.  

 I t  is contended that  the plaint iff also perfected his t it le 

by adverse possession. The plaint iff pleaded that  

unregistered Sale Deed was scribed by Manda Rajesham , 

executed by Sam udrala Bhadraiah and at tested by Erravelli 

Ram a Rao and M. Veeram allu.  

 Defendant  No.1 is the sole legal heir  of the or iginal 

pat tadar—Late Sam udrala Bhadraiah and Defendant  No.2 is 

the purchaser of total extent  of Ac.4.36 guntas from  D.1 by 

registered Document  No.1083/ 93 dt .29.07.1993 situated at  

Rayakaldevpalli Vilalge of Julapalli Mandal.  The alleged 

t ransfer is a sham  t ransfer and in pursuance of the 

purchase, Defendant  Nos. 1 to 11 m ade an at tem pt  to 
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interfere with his peaceful possession and enjoym ent  over 

the schedule property.  The alleged Sale Deed executed by 

D.1 in favour of D.2 is invalid for the reason that  Defendant  

No.1 had no land in Sy.No.187.  Though the plaint iff is in 

possession of the schedule property, the defendants denied 

the t it le of the plaint iff, by obtaining docum ent  bearing 

No.1083/ 93 dt . 29.07.1993 and they are openly 

proclaim ing in the village that  they will cut  the crop in the 

land, hence, he filed the present  suit  against  the defendants 

for the aforesaid reliefs.  

 Defendant  No.1 rem ained ex parte.  Defendant  No.2 

filed Writ ten Statem ent  contending that  the alleged 

purchase by the plaint iff under unregistered Sale Deed is 

neither t rue nor valid and it  was never executed by late 

Sam udrala Bhadraiah during his life t im e and that  the 

plaint iff was never in possession and enjoym ent  of the suit  

schedule property and that  the claim  of the plaint iff is 

barred by lim itat ion.  

  I t  is specifically contended by the defendant  that  the 

total extent  in Sy.No.187 is Ac.19.17 gunts.  Out  of it ,  one 

Mangalapalli Narayana was the owner of half share  i.e., 

Ac.9.23 guntas and the other half belongs to Samudrala 

Rajaiah and Badhraih, who are ent it led to claim  half of 

Ac.9.23 guntas and thus, Rajaiah and Badhraiah got  
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Ac.4.32 cents each and the suit  schedule property was 

allot ted to  Sam udrala Bhadraiah, father of D.1.   Defendant  

No.2 purchased Ac.3.09 guntas from  late Bhadraiah during 

his life t im e at  the first  instance m ore than 20 years ago 

and the rem aining share of Bhadraiah was divided upon his 

son/ D.1  after his death and from  him , Defendant  No.2 

purchased and since then he is in possession and 

enjoym ent  of the property in his own r ight  and obtained 

unregistered Sale Deed and his nam e was m utated in the 

revenue records.  When Defendant  No.2 approached the 

bank for loan, the Agricultural Developm ent  Bank advised 

him  to obtain a registered Sale Deed, accordingly, he 

obtained Sale deed No.1083/ 93, dt . 29.07.1993 from  D.1, 

the pat tadar of the land.  Thus, D.2 perfected his t it le by 

adverse possession as he is in cont inuous possession and 

enjoym ent  of the schedule property without  any 

interrupt ion to the knowledge of the plaint iff and therefore, 

the plaint iff is not  ent it led to claim  any r ight  in the schedule 

property and finally prayed for dism issal of the suit .  

  During pendency of the suit , Defendant  No.2 died, D.3 

to D.9 were im pleaded as legal heirs of the deceased 

Defendant  No.2, who filed Addit ional Writ ten Statem ent , 

denying the alleged purchase of the land by plaint iff from  

Bhadraiah for considerat ion of Rs.6000/ -  under un-

registered Sale Deed, which was at tested by Eravelli Ram a 
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Rao and Manda Veeramallu and scribed by Mandal 

Rajesham  and that  part  of the property was purchased by 

D.2 from  Bhadraiah during his life t im e and the rem aining 

share of Bhadraiah was purchased by D.2 and later 

obtained Registered Sale Deed from  D.1, prayed for 

dism issal of the suit .  

  On the st rength of the above pleadings, the t r ial Court  

fram ed the following issues and addit ional issues for t r ial:   

1. Whether the plaint iff is ent it led to the 

decree declar ing that  he is the owner and 

possessor of the suit  land ?  

2.  Whether the plaint iff is ent it led to the 

decree declar ing that  Registered Sale Deed Dt . 

29.07.1993 is null and void ?  

3. Whether the plaint iff is ent it led to 

perpectual injunct ion against  the defendants 

as prayed for ?  

4.  To what  relief ?  

 

Ad d i t ion al  I ssu es :   

1. Whether the plaint iff purchased the 

suit  land from  Sam udrala Bhadraiah under an 

unregistered sale deed ?  

2. Whether the suit  of the plaint iff for 

declarat ion of t it le over the suit  land basing 

upon an unregistered sale deed is 

m aintainable ?  

3. Whether the plaint iff has got  t it le over 

the suit  land by way of adverse possession ?  
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  During t r ial, on behalf of Plaint iff,  PWs. 1 to 6 were 

exam ined and Exs. A.1 to 20 were m arked.  On behalf of 

defendants, Dws. 1 to 3 were exam ined and Exs. B.1 to 

B.13 were m arked.  

  Upon hearing argument  of both counsel, the t r ial 

Court  dism issed the suit  holding that  the plaint iff is not  

ent it led to claim  declaratory relief as well as perm anent  

injunct ion rest raining the defendants from  ever interfer ing 

with the peaceful possession and enjoym ent  of the schedule 

property.  

  The plaint iff being aggrieved by the decree and 

judgm ent  of the t r ial Court , preferred first  appeal before 

Senior Civil Judge at  Peddapalli in A.S.No.27 of 2001 and 

the same was allowed by the Appellate Court , reversing the 

findings of the t r ial Court  by its decree and judgm ent  dt . 

31.10.2003 and thereby declared that  the plaint iff is the 

owner of the schedule property of an extent  of Ac.3.09 

guntas situated in Sy.No.187 of Rayakaldevpalli village in 

Julapalli Mandal while answering I ssue No.4.  

  Aggrieved by the decree and judgm ent  of the 

appellate Court , the present  Second Appeal is filed raising 

several content ions by the defendants being unsuccessful 

before the appellate Court .  
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    The appellants/ defendants formulated several 

substant ial quest ion of law and this Court  by decree and 

judgm ent  dt .3.03.2011 allowed the appeal set t ing aside the 

decree and judgm ent  of the appellate Court  restor ing the 

decree passed by the t r ial Court  in O.S.No.813 of 1993 dt . 

2.11.2001.  Later, the m at ter was carr ied to Suprem e Court  

by the unsuccessful plaint iff before this Court , but  the Apex 

Court  set  aside the decree and judgm ent  of this Court  in 

the second appeal with the following direct ion:   

“  The Im pugned Order passed by the High Court  is liable 

to be set  aside, and is hereby set  aside.  The second appeal 

pending before the High Court  is restored to its or iginal 

num ber.  The sam e shall be adjudicated upon by the High Court  

in accordance with law, after fram ing an appropriate quest ion 

of law, and after hearing learned counsel for the r ival part ies.  

 
      The appeal is disposed of in the m anner indicated above” .  

 

  I n view of the direct ion issued by the Apex Court  in 

S.A.No.383 of 2004 by Order dt . 09.01.2015, this Court  

form ulated the following substant ial quest ions of law:   

1 )  W h et h er  t h e f in d in g s o f  t h e f i r st  

ap p el la t e Cou r t  in  r ev er sin g  j u d g m en t  an d  

d ecr ee o f  t h e t r ia l  Cou r t  i s p er v er se, 

con t r ar y  t o  t h e p lead in g s as w el l  as o r a l  

an d  d ocu m en t ar y  ev id en ce on  r eco r d ;  an d  

2 )  W h et h er  a  d eclar at ion  o f  a  t i t le  can  

b e g r an t ed  in  f av ou r  o f  p la in t i f f  w i t h ou t  

t h er e b ein g  an y  p r oo f  o f  h is con t in u ou s 

p ossession  ov er  a  p er iod  o f  1 2  y ear s ?  
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  During hearing, Sri T. Ram ulu, learned counsel for 

appellants/ defendants would contend that  the plaint iff is not  

ent it led to raise inconsistent  pleas.  The basis for the claim  

of the plaint iff is un- registered Sale Deed, which has not  

seen the light  of the day and he also claim ed perfect ion of 

t it le to the property by adverse possession.  There is no 

factual foundat ion in the pleadings as to when the plaint iff 

claim ed host ile t it le against  defendant  No.2 or his 

predecessors in t it le to claim  a declaratory relief perfect ing 

t it le by adverse possession and no evidence is brought  on 

record as to the date of com m encem ent  of host ile claim  to 

the knowledge of D.1 and D.2 and his cont inuat ion 

thereafter for a period of 12 years;  and to claim  

prescript ion t it le.  I n the absence of pleadings and evidence 

in support  of his claim , the plaint iff is not  ent it led to claim  

declaratory relief and also drawn the at tent ion of this  Court  

to a Judgm ent  of Apex Court  reported in Moh an  La l  

( d eceased )  t h r ou g h  h is Lr s.Kach r u  an d  o t h er s v . 

Mi r za Ab d u l  Gaf f ar  an d  an o t h er 1.   Finally, it  is contended 

that  the plaint iff is not  com petent  to set  up adverse 

possession to claim  declaratory relief i.e., ownership over 

the schedule property, and he placed reliance on the 

judgm ent  reported in Gu r d w ar a Sah ab  v . Gr am  

                                                            

1 (1996) 1 Supreme Court Cases 639 
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Pan ch ay at  Vi l lag e Si r t h a la  an d  an o t h er 2 and m ost ly, he 

relied on the principle laid down in Gu r d w ar a Sah ab ’s  

case (2 supra)  and sought  to set  aside the decree and 

judgm ent  passed by the first  appellate Court  while restoring 

the decree and judgm ent  of t r ial Court  and dism iss the suit  

by allowing this Second Appeal.  

  Per cont ra, Sri P. Raghuram , learned Senior Counsel 

appearing on behalf of respondent / Plaint iff m ainly 

contended that  the jur isdict ion of this Court  under Sect ion 

100 of CPC is lim ited to a substant ial quest ion of law and 

this Court  m ust  confine its decision only to the substant ial 

quest ion of law and placed reliance on a judgm ent  of Apex 

Court  reported in Dam od ar  La l  v . Soh an  Dev i  an d  

o t h er s3 .   He further contended that  in case the plaint iff is 

not  ent it led to claim  declaratory relief, he is ent it led to 

protect ion under Sect ion 53-A of Transfer of Property Act  

and he is ent it led to protect  his possession by obtaining a 

prevent ive relief of perpetual injunct ion rest raining the 

defendant  from  ever interfer ing with his peaceful 

possession and enjoym ent  over the schedule property and 

finally prayed to dism iss the appeal confirm ing the decree 

passed by the first  appellate Court  in A.S.No.27 of 2001 on 

the file of Senior Civil Judge at  Peddapalli.   

                                                            

2 (2014) 1 SCC 669 
3 (2016) 3 SCC 78 
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  I n view of the r ival content ions, it  is the duty of this 

Court  is to decide the substant ial quest ions of law, which 

were fram ed by brother judge of this Court  on 1.02.2016.  

SUBSTANTI AL QUESTI ON NO.1 :   

Sri T. Ram ulu, learned counsel for 

appellants/ defendants while reiterat ing the content ions 

referred to above, drawn the at tent ion fo this Court  to 

pleadings in the plaint  and evidence on record since he 

pointed out  perversity in the findings of first  appellate 

Court .  A bare look at  the plaint , the suit  was init ially filed 

for grant  of perm anent  injunct ion rest raining the defendant  

Nos. 1 and 2 and their m en from ever interfer ing with the 

peaceful possession and enjoym ent  of the plaint iff.   The 

claim  of the plaint iff is based on the unregistered Sale 

Deed, which has not  seen the light  of the date.  I n the 

Cause of Act ion para, it  is specifically pleaded that  the 

cause arose on 29.09.1993 when the defendants denied the 

t it le and propagated to interfere with the possession to reap 

the crop over the suit  land.  The suit  was filed only in 1993 

itself  i.e., on 14.10.1993.  I f the pleadings in para No.6 of 

the plaint  is taken as it  is, defendant  Nos. 1 and 2, for the 

first  t im e denied the t it le while declar ing to interfere with 

the possession and enjoym ent  of the plaint iff and cut  the 

crop.  Curiously, in the ent ire pleadings, the plaint iff did not  
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disclose the actual date of purchase of the property from 

late Bhadraiah during his life t im e while adm it t ing the 

purchase of the property by registered Docum ent  

No.1083/ 93, dt . 29.07.1993 by the second defendant  from 

defendant  No.1.  I n the absence of details of purchase of 

the property by the plaint iff under unregistered Sale Deed, 

induct ing him  into possession by late Bhadraiah, it  is highly 

difficult  for the Court  to decide the actual date of 

com m encem ent  of adverse possession claim ing host ile t it le 

against  the t rue owner i.e., Sam udrala Bhadraiah or his 

son, defendant  No.1, the person who acquired the t it le from  

his father and in turn sold the sam e to Defendant  No.2 

herein by execut ing Registered Docum ent  No.1083/ 93.  The 

plaint iff produced cert ified copy of Phani of Rayakaldevpalli 

Village for the year 1981-82 to 1991-1992 m arked as Exs. 

A.1 to A.11, wherein the nam e of the plaint iff was recorded 

as the person in possession, but  in Colum n No.12 of Ex.A.1, 

the Pat tadars are:  Mangalapalli Narayana, Sam udharla 

Bhadraiah and Sam udrala Rajaiah and the Colum n No.13 is 

m eant  for the nam e of occupiers and the nam es m ent ioned 

in that  colum n are Vinugu Mallaiah, Samudrala Rajaiah, 

Mangalapalli Rajaiah and Ananthala Rajaiah, the plaint iff 

herein.   Ananthala Rajaiah, by vir tue of docum ent  Ex.A.1 

i.e., Village Account , would show that  Rajaiah is in 

oppcupat ion of land along with three others, referred supra, 
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in Sy.No.187 of Rayakaldevpalli Vilalge in Julapalli Mandal.  

The nature of occupat ion was not  noted in Colum n No.15 

and extent .   

   I n Ex.A.2, there is a slight  change and in Colum n 

No.12, the name of pat tadars are Mangalapalli Narayana, 

Sam udrala Rajaiah and Sam udrala Bhadraiah and in 

Colum n No.13, the nam es of occupiers were noted as 

Samudrala Rajaiah, Munugu Mallaiah and Ananthula Rajaiah 

for the agricultural year 1982-83 and nature of occupat ion 

was not  m ent ioned specifically in Colum n No.15;  whereas in 

Adangal i.e., Cult ivat ion Account  for the year 1983-84, 

there is a slight  change, according to it ,  the pat tadars are 

sam e and the occupiers are seven in num ber and they are:  

‘Ram chandram u, Ram anandham , Ram sundari, 

Ramnarayana, Munugu Mallaiah, Samudrala Rajaiah and 

Ananthula Rajaiah’. Munugu Mallaiah’s possession is 

described as ‘Sada/ Sontham, ‘it  m eans own” ;  whereas 

Ramchandramu and Ramnarayana are shown in possession 

of Ac.4.34 cents and Ac.4.35 cents respect ively and the 

nature of occupat ion was noted as “ registered document” .  

The same were carr ied in the Adangal for the agricultural 

year 1984-85,1985-86, 1986-87, 1987-88, 1988-89 and 

1989-90, which were m arked as Exs. A.2 to A.9 

respect ively. Whereas in the Adangal i.e., Cult ivat ion 

Account  for the agricultural year 1990-91, the specific 
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extent  of Ac.3.09 guntas was noted against  the nam e of 

Ananthula Rajaiah and sim ilar ly, for the agricultural year 

1991-92, which were m arked as Exs. A.10 and Ex.A.11 

respect ively.  These docum ents at  best  disclosed that  the 

plaint iff is also in possession of the property along with 

other persons, but  only under EXs.A.9 and Ex.A.10, it  was 

specifically m ent ioned that  the said Rajaiah, the plaint iff,  is 

in possession of Ac.3.09 guntas of agricultural land in 

S.No.187 of Rayakaldevpalli Vilalge.  Therefore, the 

possession of an extent  of Ac.3.09 guntas is only from  the 

agricultural year 1990-91 and m ere possession itself would 

not  create any adverse t it le on the plaint iff over the suit  

schedule property. The pleadings in the plaint  is bereft  of 

any details as to when the plaint iff claimed host ile t it le 

against  the t rue owner over the schedule property.  Even in 

the oral evidence, there are no details as to when the 

plaint iff started claim ing host ile t it le against  the t rue owner 

to his knowledge.  I n the absence of details as to when the 

plaint iff set  up host ile t it le to the knowledge of t rue owner, 

it  is difficult  to uphold the content ions of the plaint iff that  

he perfected his t it le by adverse possession, as he is in 

possession of the property for a period of 12 years from  the 

date of set  up of host ile t it le against  the defendants.   

  When the plaint iff is claim ing perfect ion of t it le by 

adverse possession, it  can safely be concluded that  the 
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defendant  Nos. 1 and 2 are the owners of the property, 

otherwise, the plaint iff is not  ent it led to set  up plea of 

adverse possession against  a 3 rd party, that  m eans, he 

adm its that  defendant  Nos. 1 and 2 are the owners of the 

property due to lack of t it le to execute registered sale deed 

vide Docum ent  No.1083/ 93, in favour of D.2.  Therefore, by 

vir tue of Registered Sale Deed m arked as Ex.A.17, 

Defendant  No.2 becam e the owner of the property.  I t  is 

set t led law that  to claim  adverse possession, the plaint iff 

has to furnish the details of com m encem ent  of possession 

after set t ing up host ile t it le against  t rue owner to their 

knowledge for a period of twelve years openly anc 

cont inuously.   

  Sri P. Ram ulu, learned counsel for 

appellants/ defendants, drawn the at tent ion of this Court  to 

a judgment  of Apex Court  reported in Ch at t i  Kon at i  Rao  

an d  o t h er s v . Pal le  Ven k at a Su b b a Rao 4,  wherein the 

Apex Court  re-stated the onus of proof and necessary 

ingredients would be proved to claim  adverse possession, in 

Para No.14 and 15 held that  Anim us possidendi as is well 

known is a requisite ingredient  of adverse possession and 

m ere possession does not  r ipen into possessory t it le unt il 

the possessor holds the property adverse to the t it le of the 

                                                            

4 (2010) 14 SCC 316 
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t rue owner for the said purpose.  The person, who claim s 

adverse possession, is required to establish the date on 

which he cam e in possession, nature of possession, the 

factum  of possession, knowledge of the t rue owner, 

durat ion of possession and that  possession was open and 

undisturbed.  A person pleading adverse possession has no 

equit ies in his favour as he is t rying to defeat  the r ights of 

the t rue owner and hence, it  is for him  to clearly plead and 

establish all facts necessary to establish adverse 

possession.  The Courts always take unkind view towards 

statues of lim itat ion overr iding property r ights.  The plea of 

adverse possession is not  a pure quest ion of law but  a 

blended one of fact  and law.  

  I n B. Leelav at h i  v . Hon n am m a an d  an o t h er 5,  the  

Apex Court  held that  adverse possession is a quest ion of 

fact , which has to be specifically pleaded and proved.  I n 

the absence of any plea of adverse possession , fram ing of 

an issue and evidence led on the point  could not  hold that  

the plaint iff perfected t it le by adverse possession.   

The above two principles laid down by the Apex Court  

is with regard to the pleadings required where a claim  is 

based on adverse possession and proof of those facts.   

                                                            

5 (2005) 11 SCC 115 
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  The pleading is the foundat ion for the claim  of adverse 

possession or any r ight  in the property and it  is heart  and 

sole of Civil cases.  I n the absence of any plea whatever 

evidence adduced either oral or docum entary to support  the 

content ion of the plaint iff that  he perfected his t it le by 

adverse possession cannot  be looked into.  The im portance 

and purity of pleadings in Civil cases is highlighted by the 

Apex Court  in Mar ia  Mar g ar id a Seq u er ia  Fer n an d es v . 

Er asm o Jack  De Seq u er ia 6.   

 “61. I n civil cases, pleadings are ext remely im portant  for 

ascertaining the t it le and possession of the property in 

quest ion. 

 68. I n order to do just ice, it  is necessary to direct  the 

part ies to give all details of pleadings with part iculars. Once the 

t it le is pr ima facie established, it  is for the person who is 

resist ing the t it le holder 's claim  to possession to plead with 

sufficient  part icular ity on the basis of his claim  to remain in 

possession and place before the Court  all such documents as in 

the ordinary course of hum an affairs are expected to be there. 

Only if the pleadings are sufficient , would an issue be st ruck 

and the m at ter sent  to t r ial,  where the onus will be on him  to 

prove the averred facts and documents. 

 71. Apart  from  these pleadings, the Court  must  insist  on 

documentary proof in support  of the pleadings. All those 

docum ents would be relevant  which come into existence after 

the t ransfer of t it le or possession or the encumbrance as is 

claim ed. While dealing with the civil suits, at  the threshold, the 

Court  must  carefully and crit ically exam ine pleadings and 

docum ents. 

 72. The Court  will exam ine the pleadings for specificity 

as also the support ing material for sufficiency and then pass 

appropriate orders.  

                                                            

6  AIR 2012 SC 1727 
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 74. I f the pleadings do not  give sufficient  details, they 

will not  raise an issue, and the Court  can reject  the claim  or 

pass a decree on adm ission.  On vague pleadings, no issue 

arises. Only when he so establishes, does the quest ion of 

fram ing an issue arise. Fram ing of issues is an ext remely 

important  stage in a civil t r ial.  Judges are expected to carefully 

exam ine the pleadings and documents before fram ing of issues 

in a given case. 

 75. I n pleadings, whenever a person claim s r ight  to 

cont inue in possession of another property, it  becom es 

necessary for him  to plead with specificity about  who was the 

owner, on what  date did he enter into possession, in what  

capacity and in what  m anner did he conduct  his relat ionship 

with the owner over the years t ill the date of suit . He m ust  also 

give details on what  basis he is claim ing a r ight  to cont inue in 

possession. Unt il the pleadings raise a sufficient  case, they will 

not  const itute sufficient  claim  of defence.  

 77. The Court  m ust  ensure that  pleadings of a case must  

contain sufficient  part iculars. I nsistence on details reduces the 

abilit y to put  forward a non-existent  or false claim  or defence.  

I n dealing with a civil case, pleadings, t it le documents and 

relevant  records play a vital role and that  would ordinarily 

decide the fate of the case.”  

 

 A sim ilar quest ion relat ing to claim  based on adverse 

possession cam e up before Privy Council in Secr et ar y  o f  

St at e f o r  I n d ia  v . Deb en d r a La l  Kh an 7,  wherein it  is held 

that  it  is the duty of the part ies to plead and prove the 

requirements which are essent ial for claim ing adverse 

possession;  otherwise, the party, who set  up adverse 

possession is not  ent it led to claim  any r ight  and the 

ordinary classical is that  it  should be ‘nec vi, nec clam , nec 

precario’ and possession required m ust  be adequate in 

cont inuity, in publicity and in extent  to show that  
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possession is adverse to the com pet itor.  These three 

requirem ents m ent ioned in the above judgm ents are sine 

quo non to defend the claim  of the plaint iff basing on 

adverse possession, in a suit  filed for recovery of 

possession.   

  I n S.M.Kar im  v . Bib i  Sak in a 8  an d  in  R. 

Ch an d ev ar ap p a an d  o t h er s v . St at e o f  Kar n at ak a an d  

o t h er s9 and D.N.Ven k at ar ay ap p a an d  an o t h er  v . St at e 

o f  Kar n at ak a an d  o t h er s10,  the Apex Court  highlighted 

the crucial pleadings to const itute adverse possession and 

held that  in the absence of crucial pleadings, which 

const itute adverse possession and evidence to show that  

the pet it ioners have been in cont inuous and uninterrupted 

possession of the land in quest ion claim ing r ight , t it le and 

interest  in the land in quest ion host ile to the r ight , t it le and 

interest  of the original grantees, the pet it ioners cannot  

claim  that  they have perfected their  t it le by adverse 

possession.  Therefore, it  is obligatory on the part  of the 

plaint iff to plead necessary requirem ents, m ore part icular ly, 

as to when the plaint iff set  up host ile t it le against  the 

defendant  and his cont inuat ion for the period of 12 years 

from  the date of such claim  of host ile t it le.  I n the absence 

of such details, the evidence whatever adduced to 

                                                            

8 AIR 1964 SC 1254 
9 (1995) 6 SCC 309 
10 (1997)7 SCC 567 
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const itute adverse possession is of no assistance to 

establish the claim  of t it le by adverse possession over the 

im m ovable property.  I n the present  case, there is neither 

pleading nor evidence as to when the plaint iff set  up host ile 

t it le against  Defendant  Nos. 1 and 2 to their knowledge 

except  to plead that  he is in possession and enjoym ent  of 

the property.  I n view of the law declared by the Apex 

Court , referred supra, m ere cont inuat ion in possession 

would not  const itute adverse possession and it  can never be 

r ipen into adverse possession.   

  I n Hem aj i  W ag h aj i  Jat  v . Bh ik h ab h al  

Kh en g ar b h ai      Har i j an  an d  o t h er s1 1 ,  the Apex Court  

had an occasion to consider the requirem ents of adverse 

possession and held in para No.23 as follows:   

“There is another aspect  of the mat ter, which needs to 

be carefully comprehended.  According to Revam m a’s case, the 

r ight  of property is now considered to be not  only a 

const itut ional or statutory r ight  but  also a hum an r ight .  I n the 

said case, this Court  observed that  ‘ Hum an r ights have been 

historically considered in the realm  of individual r ights such as, 

r ight  to health, r ight  to livelihood, r ight  to shelter and 

employment , etc.  but  now human r ights are gaining a 

mult ifaceted dimension.  Right  to property is also considered 

very much a part  of the new dimension.  Therefore, even claim  

of adverse possession has to be read in that  context .  The 

act ivist  approach of the English Courts is quite visible from  the 

Judgments of Beaulane Propert ies Lim ited v. Palmer(2005)  3 

WLR 554 and JA Pye (  Oxford)  Lim ited v. United Kingdom 

(2005)  49 ERG 90.  The Court  herein t r ied to read the hum an 

r ights posit ion in the context  of adverse possession.  But , what  
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is com m endable is that  the dim ensions of hum an r ights have 

widened so m uch that  now property dispute issues are also 

being raised within the contours of human rights” .  

 

  I n Man d al  Rev en u e Of f icer  v . Gou n d al  Ven k aiah  

an d  an o t h er 1 2  an d  An ak i l i  v . A. Ved an ay ag am 13,  the 

Apex Court  reiterated the requirem ents to const itute an 

adverse possession and according to it ,  claim  by adverse 

possession has two elements;  (1)  the possession of the 

defendant  should becom e adverse to the plaint iff;  and (2)  

the defendant  m ust  cont inue to rem ain possession for a 

period of 12 years thereafter.  Animus Possidendi as is well 

known is a requisite ingredient  of adverse possession and it  

is now a well set t led pr inciple of law that  m ere possession 

of the land would not  r ipen into possessory t it le for the said 

purpose.  Possessor m ust  have anim us possidendi and hold 

the land adverse to the t it le of the t rue owner.  For the said 

purpose, not  only anim us possidendi m ust  be shown to 

exist , but  the sam e must  be shown to exist  at  the 

com m encem ent  of the possession.  He m ust  cont inue in the 

said capacity for the period prescribed under the Lim itat ion 

Act .  Mere long possession, it  is t r ite, for a period of m ore 

than 12 years without  anything more does not  r ipen into a 

t it le.  

                                                            

12 2010 (2) ALD 115 (SC) 
13 2007 (14) SCC 308 
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  Sim ilar view was expressed in P.T. Mu n ich ik k an a 

Red d y  v . Rev am m a 1 4  an d  T. An j ap p a an d  o t h er s v . 

Som al in g ap p a an d  an o t h er 1 5 , L.N .Asw at h am m a an d  

an o t h er  v . P. Rak ash 1 6 ,  by the Apex Court  reiterat ing the 

requirements for establishing the adverse possession or 

prescript ion of t it le by adverse possession and burden of 

proof  and in all the judgm ents the Apex Court  highlighted 

intent ion of the possessor i.e., anim us possessindi and 

cont inued in possession of the property more than 12 years 

prescribed by Lim itat ion Act  from  the date of set t ing up of 

host ile t it le and m ere cont inuat ion in possession would not  

const itute adverse possession.  Therefore, it  is the duty of 

the plaint iff to plead and prove the requirem ents to 

const itute adverse possession by adducing cogent  and 

sat isfactory evidence.  

  I n the present  case, there is absolutely no pleading 

and evidence as to when the adverse possession 

com m enced and the possession is r ipened into adverse 

possession.  Therefore, the t r ial Court  after appraising 

ent ire evidence concluded that  the plaint iff is not  ent it led to 

claim  host ile t it le by adverse possession. But , the appellate 

Court  reversed the finding of the t r ial Court  without  

assigning specific reasons to disagree with the findings 
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recorded by the t r ial Court  and even without  looking into 

the requirem ents to const itute adverse possession, referred 

to supra, while exercising power under Sect ion 96 of CPC 

by the Appellate Court . The Appellate Court  has to re-

appraise ent ire evidence with reference to law since the 

first  appellate Court  is a final Court  of fact  and record an 

independent  conclusion assigning specific reasons as to why 

the appellate Court  is disagreeing with the findings recorded 

by the t r ial Court , but  the judgm ent  of first  Appellate Court  

is bereft  of any reasoning and thereby, the findings of the 

appellate Court  stands to any legal scrut iny as it  is in 

cont ravent ion of Sect ion 96 r/ w Order 41 Rules 30, 31 and 

33 CPC.  Therefore, the findings of first  appellate Court  are 

perverse on the face of the record since its findings are not  

based on pleadings and evidence in support  of it  and it  is 

cont rary to the law laid down by the Apex Court  in various 

judgm ents referred supra.  Hence, I  hold that  the judgm ent  

of the Appellate Court  is perverse and the sam e is liable to 

be set  aside.  Accordingly, the substant ial quest ion of law is 

answered against  the plaint iff and in favour of the 

defendants.  

SUBSTANTI AL QUESTI ON NO.2 :     

  The basis for claim  of the plaint iff is perfect ion of t it le 

by adverse possession while pleading that  he purchased the 
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property under unregistered Sale Deed, which has not  seen 

the light  of the day.  Though the plaint iff claim ed both 

declarat ion of t it le to the schedule property and perpetual 

injunct ion independent ly based on possession, the t r ial 

Court  dism issed the suit  in toto, but  the appellate Court  

declared that  the plaint iff is the owner of the property as he 

perfected his t it le by adverse possession.  

 Acquir ing t it le to the property m ay be derivat ive or 

possessory. Derivat ive t it le m ay be by way of succession 

either testate or intestate or by any of the recognized 

m odes under Transfer of Property Act  or under any other 

law for the t im e being in force. Possessory t it le can be 

acquired only by negat ive prescript ion, but  the r ight  to 

enjoy the property of others can be acquired by posit ive 

prescript ion. Claim ing prescript ion of t it le by adverse 

possession is a negat ive prescript ion.  

 Prescript ion:  Prescript ion m ay be defined as the effect  of 

lapse of t im e in creat ing and destroying r ights;  it  is the operat ion 

of t im e as a vest it ive fact . I t  is of two kinds viz., (1)  posit ive or 

acquisit ive prescript ion and (2)  negat ive or ext inct ive 

prescript ion. The form er is the creat ion of a r ight , the lat ter is 

the dest ruct ion of one, by lapse of t im e. An Exam ple of the 

form er is the acquisit ion of the r ight  of way by the  de facto use  

of it  for twenty years. An instance of lat ter is the 

dest ruct ion of the r ight  to sue for recovery of debt  after 



  

                                                                                   27                                    MSM, J 
                                                                                                                      SA_383_2004 

expiry of lim itat ion.  This lapse of t im e has two opposite 

effects. I n posit ive prescript ion it  is a t it le of r ight , but  in 

negat ive prescript ion it  is a divest it ive fact . 

 The Apex Court  in “Sy n d icat e Ban k  v . Mr .Pr ab h a 

D.Naik  an d  An r . e t c17”  adverted to negat ive prescript ions 

while deciding the case under Protuguese Civil Code and 

held that  Art icle 535 dealt  with Negat ive Prescript ion, which 

is as follows:   

 “Whoever has assum ed an obligat ion to do for, or to do 

something to another, stands relieved of the obligat ion, if it s 

performance is not  demanded for a period of 20 years, and the 

obligant  stands in good faith, at  the end of the prescript ion 

period, or when the performance is not  demanded for a period 

of 30 years, regardless of good faith or bad faith, except  where 

special prescript ions are provided in law”  

 Therefore, in view of the pr inciple laid down in the 

above said judgm ent , when a person failed to take 

necessary steps under law either for perform ance or to do 

som ething after expiry of the period prescribed under the 

Lim itat ion Act , the person who has to perform  would be 

relieved of his obligat ion and it  is in the nature of negat ive 

prescript ion. 

 Jurisprudent ially there are many modes of acquir ing 

ownership. On the principle of occupat io,  a person may 

becom e the owner of a res nullius by taking possession of 
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it .  The thing concerned did not  belong to anybody. 

However, in modern t im es, things without  owners are rare. 

Ownership m ay be acquired by long possession or 

prescript ion. By posit ive prescript ion, the lapse of t im e 

confers a t it le on the person who had enjoyed the r ight  for 

the prescript ive period. For instance, the enjoym ent  of a 

r ight  of way over the land of another for 20 years confers a 

prescript ive r ight  under Sect ion 15 of I ndian Easem ents Act  

on the person who has enjoyed the r ight  for the prescript ive 

period. Sim ilar ly, enjoying the property of another set t ing 

up host ile t it le against  the t rue owner, but  his enjoyment  

and cont inuing in possession therein for a long period of 12 

years, t it le by adverse possession can be acquired due to 

lapse of t im e prescribed under Art icle 65 of Lim itat ion Act . 

I t  is set t led law that  the lapse of t im e m ay not  only bar the 

rem edy but  ext inguish the r ight  itself m ore part icular ly 

when the t it le by adverse possession claim ed and it  is 

known as negat ive prescript ion. Such long cont inuous 

host ile possession for over a period prescribed under the 

Lim itat ion Act  ext inguishes r ight  of the original owner 

creat ing ownership to the person in occupat ion claim ing 

host ile t it le for cont inuous period of 12 years prescribed 

under Art icle 65  r / w Sect ion 27 of Lim itat ion Act .  

 The concept  of “adverse possession”  m ay be 

understood as, such possession com m encing in “wrong”  



  

                                                                                   29                                    MSM, J 
                                                                                                                      SA_383_2004 

and being cont inued as against  r ight . I t  is actual host ile 

possession as against  t rue owner by express or im plied 

denial of t it le. The expression adverse possession m eans a 

host ile possession, that  is the possession which is in denial 

of the t it le of the t rue owner. I t  must  be adequate in 

cont inuity, in publicity and in extent  to show that  it  was 

possession adverse to the real owner. I n WEST’s Legal 

Thesaurus Dict ionary the word “adverse possession”  is 

defined as follows:  

 “Adverse Possession:  A m ethod of acquir ing t it le to 

land without  buying or paying for it  in the t radit ional sense. 

The following is required:  

(a)  actual possession or occupancy of the land that  is  

(b)  host ile to the current  owner, 

(c)  visible, open, and notor ious, 

(d)  exclusive,  

(e)  cont inuous for a statutor ily defined num ber of years, and  

( f)  m aintained under a claim  of r ight  as against  everyone 

else.  

 Thus, m ere cont inuing in possession entering into 

possession of the property lawfully under unregistered sale 

deed, such possession is perm issive in nature and it  would 

not  r ipen into adverse possession, unless, the person in 

possession set  up host ile t it le against  the owner of the 

property.  I gnoring the unregistered sale deed, cont inuing 
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in possession openly and notoriously for more than 12 

years from  the date of set t ing up host ile t ile would 

const itute adverse possession.  

 I n the present  case, the plaint  is totally silent  as to 

when the plaint iff set  up host ile t it le or adverse claim  

denying the t it le of the 1st defendant , who was an adm it ted 

owner of the property and the evidence is also silent  

regarding the date of com m encem ent  of adverse claim  

denying the t it le of the t rue owner i.e. first  defendant  

herein.  

 The quest ion of perfect ion of t it le by adverse 

possession would ar ise only when the real owner failed to 

file a suit  within the t im e prescribed under Art icle 65 of the 

Lim itat ion Act , from  the date of set t ing up host ile t it le to his 

knowledge. But  cont inuing in possession even for a long 

period would not  const itute adverse possession and such 

acquisit ion is only due to lapse of lim itat ion.  

 Halsbury's Laws of England 4 th Edit ion at  paragraph 

769 prescribed the requirem ent  of adverse possession is as 

follows:  

 "An owner of land m ay cease to be in possession of it  by 

reason of dispossession or discont inuance of possession. 

Dispossession occurs where a person com es in and puts 

sm other out  of possession;  discont inuance of possession occurs 

where the person in possession goes out  and another person 

takes possession, and that  possession m ust  be cont inuous and 

exclusive.”  
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 “ The t rue test  whether a r ight ful owner has been 

dispossessed or not  is whether an act ion for possession of the 

land will lie at  his suit  against  som e other person. The r ight ful 

owner is not  dispossessed so long as he has all the enjoyment  

of the property that  is possible, or leaves it  unoccupied pending 

the m aterialisat ion of som e future use which he has in m ind. 

Where land is not  capable of use and enjoyment , there can be 

no dispossession by mere absence of use and enjoyment , but  

where the owner has no future use for the land in m ind and 

merely leaves it  derelict , possession taken by a t respasser m ay 

be adverse even though the owner suffers no inconvenience. To 

const itute dispossession, acts must  have been done which were 

inconsistent  with the enjoyment  of the soil by the person 

ent it led for the purposes for which he had a r ight  to use it ,  and 

with the intent ion of establishing dom inion and not  m erely with 

the intent ion of using the land unt il prevented from doing 

so,..."     

 

I n view of the principle pertaining to adverse 

possession in Halsbury’s law the claim ant  in possession 

under the Statute of Lim itat ions m ust  prove dispossession 

of the t rue owner or discont inuance of possession by the 

t rue owner by pleading and evidence in support  of it .  

  

The Apex Court  in “Kar n at ak a Boar d  o f  W ak f  v . 

GOI 18”  had an occasion to decide as to when the person in 

possession ent it led to claim  perfect ion of t it le by adverse 

possession. According to it  in the eye of law, an owner 

would be deem ed to be in possession of a property so long 

as there is no int rusion. Non-use of the property by the 

owner even for a long t im e won’t  affect  his t it le. But  the 

posit ion will be altered when another person takes 

possession of the property and asserts r ights over it  and 
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the person having t it le om its or neglects to take legal act ion 

against  such person for years together.  

The process of acquisit ion of t it le by adverse 

possession springs into act ion essent ially by default  or 

inact ion of the owner as held in “Am r en d r a Pr at ap  Sin g h  

v . Tej  Bah ad u r  Pr a j ap at i 19”  The essent ial requisites to 

establish adverse possession are that  the possession of the 

adverse possessor m ust  be neither by force nor by stealth 

or under the license of the owner. I t  must  be adequate in 

cont inuity, in publicity and in extent  to show that  the 

possession is adverse to the real owner.  

 I n “Yi l lah  v . Hed j azi 20”  the Full Bench of the Suprem e 

Court  of Sierra Leone consist ing of 5 Judges had an 

occasion to decide a sim ilar quest ion by relying on 

judgm ents in “W al l i s Cay t on  Bay  Ho l id ay  Cam p  Lt d  v . 

Sh el l - Mex  an d  B.P.21”  and “Leig h  v . Jack 22” wherein 

certain guidelines were laid down in, so for determ ining the 

issue of dispossession. On the st rength of the principles in 

the above judgm ents, it  is held that  the possession by itself 

is not  enough to give a t it le, it  m ust  be adverse possession. 

The t rue owner m ust  have discont inued possession or have 

been dispossessed and another must  have taken it  
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adversely to him . There must  be som ething in the nature of 

an ouster or the t rue owner by the wrongful possession. 

When the t rue owner of land intends to use it  for a 

part icular purpose in the future, but  m eanwhile has no 

im m ediate use for, leaves it  unoccupied, he does not  lose 

his t it le to it  sim ply because som e Possession by itself is not  

enough m ust  have discont inued possession or have been 

dispossessed and another m ust  have taken it  adversely to 

him . There m ust  be som ething in other person enters on it  

and uses it  for som e tem porary purpose, like stacking 

m aterial or for som e personal purpose, like growing 

vegetables, not  even if this tem porary or seasonal purpose 

cont inues year after year for 12 years or more. The reason 

is not  because the user does not  am ount  to actual 

possession. The line between acts or user and acts of 

possession is too fine for words. The reason behind the 

decision is because it  does not  lie in the t respasser's m outh 

to assert  that  he used the land of his own wrong as a 

t respasser. Rather his user is to be to the license or 

perm ission of the t rue owner. By using the land knowing 

that  it  does not  belong to him ;  he im pliedly assum es that  

the owner will perm it  it ;  and the owner, by not  turning him  

off, im pliedly gives perm ission. 
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 I n “Elm er  Kl in g el  v . Or v el  J Keh r er 23”  a quest ion 

regarding adverse possession cam e up for considerat ion 

and by relying on a judgm ent  in “W y l ie v . Fish er 24”  held 

that  Whenever  a person having color of t it le, made in good 

faith, to vacant  and unoccupied land, shall pay all taxes 

legally assessed thereon for seven successive years, he or 

she shall be deemed and adjudged to be the legal owner of 

said vacant  and unoccupied land, to the extent  and 

according to the purport  of his or her paper t it le. 

 Whatever may be the literal im port  of the words used 

in the sect ion, yet  it  is only as a lim itat ion law that  it  can 

const itut ionally becom e operat ive, and statutes of lim itat ion 

work upon the basis of a possession. When the color of t it le 

m ade in good faith, and the paym ent  of taxes for seven 

successive years on vacant  and unoccupied land, have 

becom e united with the actual possession of the holder of 

such color of t it le, then, and not  unt il then, the bar of said 

sect ion of the statute becom es com plete, operat ive and 

available against  the holders of the t rue t it le. This has long 

been the law of this State and a set t led rule of property. 

 I n “Lesou r d  v . Ed w ar d s25”  the Suprem e Court  of 

N.E. stated the general rule and held that  I t  has frequent ly 

                                                            

23 401 N.E.2d 560  
24 (1929), 337 Ill. 488, 169 N.E.237   
25 (1908), 236 Ill. 169, 86 N.E.212 
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been said in reference to acts necessary to const itute 

possession, that  every case m ust  rest  upon its own facts, 

and that  it  is difficult  to state any general rule as to what  

character of im provem ents or acts will be sufficient  for this 

purpose, and that  the acts necessary to const itute 

possession depend, to som e extent , upon the nature and 

locality of the property, the use to which it  m ay be applied 

and the situat ion of the part ies;  that  a variety of 

circumstances necessarily have to be taken into 

considerat ion in determ ining the quest ion. Any acts of 

dom inion exercised over the property by the party claim ing 

to hold t it le thereto that  clearly indicate to others an 

appropriat ion thereof to the purposes for which it  m ay 

ordinarily be used are generally regarded as sufficient . 

 I n “Slat in ' s Pr op er t ies, I n c. v . Hassler 26”  and 

“St a l f o r d  v . Go ld r in g 27”  and in long line of decisions of 

other Courts it  is held that  the m ere paym ent  of taxes and 

special assessm ents levied on vacant  city lots is clearly not  

sufficient  to show possession. Nor is the doing of "som e 

useless thing" such as picking a flower. Nor is a mere 

survey of land sufficient  to establish possession. Whether 

part icular acts are sufficient  to const itute possession under 

the facts of a part icular case is a quest ion of fact . Proof that  

                                                            

26 (1972), 53 Ill. 2d 325, 291 N.E.2d 641. 
27 (1902),197 Ill. 156, 64 N.E. 395. 
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land was generally reported to belong to the ancestor of the 

adverse claim ant  is com petent  as tending to establish 

notoriety of possession. The boundaries of the land claim ed 

by adverse possession must  be proved by clear and 

unequivocal evidence;  this is also a quest ion of fact . Where 

it  is apparent  that  the acts of an adverse possessor extend 

to a r iver to the extent  that  the character of the land 

perm its, the significance of the fact  that  the r iver creates a 

natural boundary cannot  be overlooked in determ ining the 

claim  to the ent ire t ract  as held in “Hu n sley  v . Val t er 28”   

 From  the legal pr inciples laid down in the above 

judgm ents, it  is clear that  m ere cont inuance in possession 

by itself would not  const itute adverse possession and m ere 

paym ent  of taxes to the Governm ent  and cont inuing in 

possession is not  enough to claim  adverse possession.  

    I n I ndia Art icle 65 of Lim itat ion Act  prescribed 

lim itat ion to recover possession from  the person in wrongful 

possession is 12 years from  the date when the person in 

possession set  up host ile t it le or adverse t it le, cont inuing in 

possession.  

 Art icle 65, Schedule I  of The Lim itat ion Act  prescribes 

lim itat ion of 12 years for a suit  for possession of im m ovable 

property or any interest  therein based on t it le. I t  is 

                                                            

28
 (1958), 12 Ill. 2d 608, 147 N.E.2d. 356. 
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im portant  to note that  the start ing point  of lim itat ion of 12 

years is counted from  the point  of t ime “when the 

possession of the defendants becom es adverse to the 

plaint iff” . Art icle 65 is an independent  Art icle applicable to 

all suits for possession of im m ovable property based on t it le 

i.e., proprietary t it le as dist inct  from possessory t it le. Art icle 

64 governs suits for possession based on possessory r ight . 

12 years from  the date of dispossession is the start ing point  

of lim itat ion under Art icle 64. Art icle 65 as well as Art icle 64 

shall be read with Sect ion 27 which bears the heading – 

“Ext inguishm ent  of r ight  to property” . I t  runs as follows:  

 “At  the determ inat ion of the period hereby lim ited to any 

person for inst itut ing the suit  for possession of any property, 

his r ight  to such property shall be ext inguished.”   

  

  I f Art icle 65 and Sect ion 27 of the Lim itat ion Act  are 

read conjoint ly, it  indicates that  where a cause of act ion 

exists to file a suit  for possession and if the suit  is not  filed 

within the period of lim itat ion prescribed, then, not  only the 

period of lim itat ion com es to an end, but  the r ight  based on 

t it le or possession, as the case may be, will be 

ext inguished. Art icle 65 of the Lim itat ion Act  assists the 

person in possession to acquire prescript ive t it le by adverse 

possession. When the t it le to property of the previous 

owner is ext inguished, it  passes on to the possessor and 

the possessory r ight  gets t ransform ed into ownership. 
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 Sect ion 27 of Lim itat ion Act  lays down a substant ive 

law by declar ing that  after the lapse of the period, the t it le 

ceases to exist  and not  m erely the remedy. I t  means that  

since the person who had a r ight  to possession has allowed 

his r ight  to be ext inguished by his inact ion, he cannot  

recover the property from  the person in adverse possession 

and as a necessary corollary thereto, the person in adverse 

possession is enabled to hold on to his possession as 

against  the owner not  in possession. 

       The concept  of adverse possession and its 

consequences wherever at t racted has been recognized in 

the statute dealing with lim itat ion. The first  codified statute 

dealing with lim itat ion cam e to be enacted in 1840. The Act  

14 of 1840 in fact  was an enactm ent  applicable in England 

but  it  was extended to the terr itory of I ndian cont inent  

which was under the reign of East  I ndia Com pany, by an 

authority of Privy Council in the East  I ndia Co. v.  Oditchurn 

Paul,  1849 (Cases in the Privy Council on Appeal from  the 

East  I ndies)  43. The law of Prescript ion prescribes the 

period at  the expiry of which not  only the judicial remedy is 

barred but  a substant ive r ight  is acquired or ext inguished. A 

prescript ion, by which a r ight  is acquired, is called an 

'acquisit ive prescript ion'. A prescript ion by which a r ight  is 

ext inguished is called 'ext inct ive prescript ion'. The 

dist inct ion between the two is not  of m uch pract ical 
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im portance or substance. The ext inct ion of r ight  of one 

party is often the m ode of acquir ing it  by another. The r ight  

ext inguished is vir tually t ransferred to the person who 

claim s it  by prescript ion. Prescript ion im plies with the thing 

prescribed for is the property of another and that  it  is 

enjoyed adversely to that  other. I n this respect  it  m ust  be 

dist inguished from  acquisit ion by m ere occupat ion as in the 

case of res nullius. The acquisit ion in such cases does not  

depend upon occupat ion for any part icular length of t im e. 

      I n “Jag esh w ar  Tel i  v . St at e o f  Bih ar  an d  Or s.29”  

the Patna High Court  discussed about  the Sect ion 27 of 

Lim itat ion Act  regarding Ext inguishm ent  of r ight  to 

property and held that  it  is now well-known that  where a 

person com es in possession of any land by reason of an 

illegal t ransfer, he begins to possess adversely as against  

the t ransferee to the extent  of his t ransferor ’s interest  

based on “Kalaw at ib a i  v . So i r y ab ai  an d  Or s .30” . Thus, 

once a person acquires t it le by reason of his being in 

adverse possession of such lands in term s of Art icle 65 of 

the Lim itat ion Act , he acquires a vested r ight  and 

consequent ly the r ight  of the original owner of the land in 

view of Sect ion 27 of the Lim itat ion Act  becom es ext inct . 

When a person acquires t it le to the property also by 
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adverse possession, he acquires a r ight  in the said 

property within the meaning of Art icle 300-A of the 

Const itut ion of I ndia.  

 To assess a claim of  adverse possession, tw o-

prolonged enquiry is required viz., 

1. Applicat ion of  l im it at ion provision t hereby 

j ur isprudent ially “ w il lful neglect ”  element  on 

part  of  t he ow ner established.  Successful 

applicat ion in t his regard dist ances t he t it le of  

t he land from the paper-ow ner. 

2. Specif ic posit ive int ent ion t o dispossess on t he 

part  of  t he adverse possessor ef fect ively shif t s 

t he t it le already dist anced f rom the paper-

ow ner, t o t he adverse possessor. Right  t hereby 

accrues in favour of  adverse possessor as 

int ent  t o dispossess is an express st atement  of  

urgency and int ent ion in t he upkeep of  t he 

propert y.”  

 

 Acquisit ion of easem ents by prescript ion is provided 

for by Sect ion 25 of the Lim itat ion Act .  

 I n early t im e in “Per r y  v . Cl i sso ld 31”  the Judicial 

Com m it tee of the Privy Council succinct ly laid down the 

guidelines as to what  const itute adverse possession and 

held as follows:  

  “ I t  cannot  be disputed that  a person in possession of 

land in the assum ed character of owner and exercising 

peaceably the ordinary r ights of ownership has a perfect ly good 

t it le against  all the world but  the r ight ful owner. And if the 

r ight ful owner does not  come forward and assert  his t it le by the 

process of law within the period prescribed by the provisions of 

                                                            

31 (1907) AC 73, at 79 
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the statute of Lim itat ion applicable to the case, his r ight  is for 

ever ext inguished and the possessory owner acquires an 

absolute t it le.”    

 

 While approving the statement  of law laid down by 

Privy Council in “Per r y  v . Cl isso ld ”  ( referred supra)  the 

Apex Court  in “Nai r  Ser v ice Societ y  Lt d . v . 

K.C.Alex an d er 32”  held as follows:  

  “The cases of the Judicial Commit tee are not  binding on 

us. But  we approve of the dictum  in 1907 AC 73. No 

subsequent  case has been brought  to our not ice depart ing from  

that  view. No doubt , a great  cont roversy exists over the two 

cases of (1849)  13 QB 945 and (1865)  1 QB 1. But  it  must  be 

taken to be finally resolved by 1907 AC 73. A sim ilar view has 

been consistent ly taken in I ndia and the am endm ent  of the 

I ndian Lim itat ion Act  has given approval to the proposit ion 

accepted in 1907 AC 73 and m ay be taken to be declaratory of 

the law in I ndia.”   

 

  I t  was clar ified by a three-Judge Bench of the Apex 

Court  in “Ksh i t i sh  Ch an d r a Bose v . Com m ission er  o f  

Ran ch i 33”  that  “all that  the law requires is that  the 

possession m ust  be open and without  any at tem pt  at  

concealm ent . I t  is not  necessary that  the possession m ust  

be so effect ive so as to br ing it  to the specific knowledge of 

the owner. Such a requirem ent  m ay be insisted on where 

an ouster of t it le is pleaded. I t  was further clar ified in series 

of decisions that  while possession shall be open and 

exclusive and in assert ion of one’s own r ight , the fact  that  

                                                            

32 AIR 1968 SC 1165 
33 AIR 1981 SC 707 
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the possessor did not  know who the real owner was, will 

not  m ake his possession any, the less adverse.  

 I n such circum stances, it  is difficult  to prove the 

adverse possession to the not ice of the real owner because 

the person claim ing adverse possession is not  aware about  

the real owner of the property. As such, it  is difficult  to 

prove adverse possession by person in possession even 

after more than 12 years from  the date of claim ing host ile 

t it le cont inuing in effect ive possession if the requirem ent  of 

law is that  it  m ust  be to the knowledge of the real owner, 

such possession can never r ipen into adverse possession to 

regulate the possessory t it le of the person in possession.  

 I n P.T. Mu n ich ik k an a Red d y  v . Rev am m a an d  

Hem aj i  W ag h aj i  Jat  v . Bh ik h ab h al  Kh en g ar b h ai      

Har i j an  an d  o t h er s ( referred supra)  and in “St at e o f  

Har y an a v . Mu k esh  Ku m ar 34”  the Apex Court  heavily 

relied on the law of Lim itat ion more part icular ly Art icles 64 

and 65 of Lim itat ion Act  m aking serious com m ents which 

are as follows:   

  “Adverse possession allows a t respasser – a person 

guilty of a tort , or even a cr ime, in the eye of the law – to gain 

legal t it le to land which he has illegally possessed for 12 years. 

How 12 years of illegality can suddenly be converted to legal 

t it le is, logically and morally speaking, baffling. This outmoded 

law essent ially asks the judiciary to place its stamp of approval 

upon conduct  that  the ordinary I ndian cit izen would find 

reprehensible.  The doct r ine of adverse possession has t roubled 
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a great  many legal m inds. We are clear ly of the opinion that  

t im e has com e for change.”  

 

 The learned Judge of the Apex Court  posed a quest ion 

as to how 12 years of illegality can suddenly be converted 

to legal t it le is, logically and m orally speaking, baffling”  and 

then observed as follows:   

“We are clearly of the opinion that  t im e has com e for 

change” .   

I n the sam e judgment , apart  from  the said 

observat ion, m ade the com m ents against  the Governm ent  

inst rum entalit ies including Police, while observing that  in 

the instant  case have at tem pted to possess land adversely. 

This, in our opinion, is a testam ent  to the absurdity of the 

law and a black m ark upon the just ice system ’s legit im acy” . 

Then, it  was said  

“ i f  t h is law  is t o  b e r e t a in ed  acco r d in g  t o  t h e 

w isd om  o f  Par l iam en t , t h en  at  least  t h e law  m u st  

r eq u i r e t h ose w h o  ad v er sely  p ossess lan d  t o  

com p en sat e t h e t i t le  ow n er s acco r d in g  t o  t h e 

p r ev a len t  m ar k et  r a t e o f  t h e  lan d  o r  p r op er t y ” . 

 

 Further, in paragraph 40, the Apex Court  observed 

that  Parliam ent  m ust  seriously consider at  least  to abolish 

“bad faith”  adverse possession i.e., adverse possession 

achieved through intent ional t respassing. I n  paragraph 41, 

it  was also observed that  if the Parliam ent  decides to retain 

the law of adverse possession, the durat ion of possession 
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( i.e., lim itat ion period)  under the law of Lim itat ion should 

be extended to 30 to 50 years, “ rather than a m ere 12” . I t  

was further pointed out  that  “a longer statutory period 

would decrease the frequency of adverse possession suits 

and ensure that  only those claim ants m ost  int im ately 

connected with the land acquire it ,  while only the m ost  

passive and unprotect ive owners lose t it le and m ade a 

recomm endat ion to the Union of I ndia to im m ediately 

consider a seriously deliberate either abolit ion of law of 

adverse possession and in the alternate, to m ake suitable 

am endm ents in the law of adverse possession. Even after 

passing these judgm ents, the Legislat ion of Lim itat ion was 

not  suitably am ended by the Parliam ent . However, the 

basis for such serious comments by the Apex Court  is the 

Judgm ent  of European Court  of Hum an Rights (ECHR)  

reported in “J.A.Py e ( Ox f o r d )  Lt d . v . Un i t ed  

Kin g d om 35” , wherein the Court  had taken an unkind view 

against  the concept  of adverse possession. 

 I n the earlier judgm ent  in “J A Py e ( Ox f o r d )  Lt d . v . 

Gr ah am 36”  the House of Lords held that  “What  is really 

m eant , in m y judgm ent , is that  the anim us possidendi 

involves the intent ion, in one’s own nam e and on one’s own 

behalf, to exclude the world at  large, including the owner 
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with the paper t it le, if he be not  him self the possessor, so 

far as is reasonably pract icable and so far as the processes 

of the law will allow.”  

 I n view of these two judgm ents, the Apex Court  in 

P.T. Mu n ich ik k an a Red d y  v . Rev am m a an d  Hem aj i  

W ag h aj i  Jat  v . Bh ik h ab h al  Kh en g ar b h ai      Har i j an  an d  

o t h er s and in St at e o f  Har y an a v . Mu k esh  Ku m ar  

( referred supra)  had taken a serious view. I f that  is the 

case what  will happen to the person, who is cont inuing in 

possession for a longer period with the not ice of owner, 

who was disabled to enjoy the property for such long 

period. When a person in occupat ion of the property though 

entered into wrongfully either com m it t ing cr ime or tort  and 

after passing som et im e he is bound to pay taxes to the 

Governm ent  and som et im es im prove the property raising 

huge or m assive const ruct ions or reasonable const ruct ions 

to the knowledge of real owner, when suddenly real owner 

woke-up and approach the Court  for recovery of 

possession, certainly it  would cause huge loss to the person 

in possession and sim ilar ly the real owner would also put  to 

hardship, but  the benefit  of lim itat ion can be extended to a 

person, who is not  dorm ant  and at  the sam e t im e the 

person who entered into wrongful possession is not  ent it led 

to claim  equit ies in his favour. I n those circum stances, it  is 

difficult  to decide such situat ion either in favour of the real 
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owner or in favour of person in wrongful possession for a 

statutory period of 12 years. Perhaps, this is the reason for 

fix ing 12 years period as lim itat ion to claim  r ight  over the 

property by the real owner or to r ipen the wrongful 

possession into adverse possession after com plet ion of 

cont inuous possession of 12 years to the knowledge of the 

real owner. I n that  view of the posit ion, One oft  ment ioned 

explanat ion can be sum m ed up as “you snooz, you loose” . 

According to this sleeping theory adverse possession acts 

as civil penalty for the wrong doers. The wrong doers are 

those who sleep on their  r ights and the penalty is to loose 

those r ights.  The law shifts r ights away from  those who do 

not  use their land because they no longer deserve to hold 

t it le.  Sim ilar ly, those who abstain from  suing no longer 

deserve the r ight  to sue.  I n either case, the shift ing of 

r ights from  one person is desirable because it  balance the 

scale of just ice.  

    Put  this way, the sleeping theory is hard to accept  as 

just ificat ion for adverse possession today.  To m y eyes, the 

person who leaves land unat tended or refrains from  suing  

someone who is not  culpable;  he has not  behaved 

reprehensively and does not  deserve the loose his r ights.  

While the sleeping theory m ight  once have fit  social norm s, 

it  runs against  them  today.  
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 The rat ionale behind adverse possession rests broadly 

on the considerat ions that  t it le to land should not  long be in 

doubt , the society will benefit  from  som e one m aking use of 

land, the owner leaves idle and that  persons who com e to 

regard, the occupant  as owner m ay be protected. The 

m axim  that  law and equity does not  help those who sleep 

over their  r ights is invoked in support  of prescript ion of t it le 

by adverse possession. I n other words, the or iginal t it le 

holder who neglected to enforce his r ights over the land 

cannot  be perm it ted to re-enter the land after a long 

passage of t im e.  

 I n view of Sect ion 27 of Lim itat ion Act , the t it le of the 

real owner would be ext inguished after expiry of the 

lim itat ion prescr ibed to recover possession of the property 

based on t it le.  

 When the quest ion is whether any person is owner of 

anything of which he is shown to be in possession, the 

burden of proving that  he is not  the owner is on the person 

who affirm s that  he is not  the owner. Therefore, in view of 

Sect ion 100 of Evidence Act , the burden init ially rests on 

the person, who asserts that  the person in possession is not  

the owner of the property.  When such a person discharged 

his init ial onus of proof, the person in possession m ay claim  

adverse t it le to the property. Since Possession by itself is a 

substant ive r ight  recognized by law and has legal incidents 
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at tached to it  apart  from  ownership. Even before the 

acquisit ion of statutory t it le by adverse possession for the 

requisite period under the Lim itat ion Act , the possessory 

owner has well defined r ights in property. I t  is now set t led 

beyond any pale of doubt  that  this interest  is heritable, 

devisable and t ransferable. This interest  is referred to as 

possessory t it le as dist inct  from proprietary t it le. A person 

having such interest  m ust  be allowed to enforce those 

r ights against  all the world except  those who have a bet ter 

t it le or bet ter r ight  than him self as held in “Ku t t an  

Nar ay an an  v . Th om m an  Mat h ay i 37”  

 I n view of the principles laid down in the above 

judgm ents, the possessory t it le is heritable since the 

possession is “nine points of the law.”  Quotat ion of Just ice 

Oliver Wendell Holm es is worthy of reference in the contest  

that  “ m an  l i k e a  t r ee in  t h e clef t  o f  a  r ock , g r ad u al ly  

sh ap es h is r oo t s t o  t h e su r r ou n d in g s, an d  w h en  t h e 

r oo t s h av e g r ow n  t o  a  cer t a in  size, can ’ t  b e d isp laced  

w i t h ou t  cu t t in g  at  h is l i f e” .  The said quotat ion is akin to 

adverse possession, who entered wrongfully in possession 

of the property raised const ruct ions cannot  be displaced 

except  by rem oval in accordance with law. Therefore, a 

person in possession over a long period set t ing up host ile 
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t ile is ent it led to protect  his possession, but  subject  to proof 

of the requirem ents laid down by the Apex Court  in cateena 

of decisions referred supra while deciding Point  No.1.  

 Recent ly, the Apex Court  in “Ban g alo r e 

Dev elop m en t  Au t h o r i t y  v . N .Jay am m a38”  reviewing the 

ent ire law on adverse possession expressed its view that  in  

the eye of the law, an owner would be deem ed to be in 

possession of a property so long as there is no int rusion. 

Non-use of the property by the owner even for a long t ime 

won't  affect  his t it le. But  the posit ion will be altered when 

another person takes possession of the property and 

asserts a r ight  over it .  Adverse possession is a host ile 

possession by clearly assert ing host ile t it le in denial of the 

t it le of the t rue owner. I t  is a well-set t led pr inciple that  a 

party claim ing adverse possession m ust  prove that  his 

possession is "nec vi, nec clam , nec precario" , that  is, 

peaceful, open and cont inuous. The possession m ust  be 

adequate in cont inuity, in publicity and in extent  to show 

that  their possession is adverse to the t rue owner. I t  m ust  

start  with a wrongful disposit ion of the r ight ful owner and 

be actual, visible, exclusive, host ile and cont inued over the 

statutory period.  
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 The concept  of adverse possession had taken colour of 

human r ight , the Apex Court  in “Lalar am  an d  Or s. v . 

Ja ip u r  Dev elop m en t  Au t h o r i t y  an d  Or s .39” , and the 

judgm ent  of  High Court  of Gujarat  at  Ahm edabad in “Vi j ay  

Val lab h b h ai  Pat e l  an d  Or s. v . St at e o f  Gu j ar at  an d  

Or s .40 and the judgm ent  of the High Court  of Calcut ta in 

“Rah u l  Dey  Sar k ar  an d  Or s. v . Th e St at e o f  W est  

Ben g al  an d  Or s.41” , are of the view that  it  is the duty of 

the Governm ent  to protect  human r ights of the individuals 

and dispossession or conferr ing t it le on a person, who is in 

wrongful possession would am ount  to violat ion of hum an 

r ight  guaranteed under the Universal declarat ion of hum an 

r ights and other I nternat ional Covenants on Civil and 

Polit ical Rights, to which I ndia is a party. I f such principle is 

applied to the adverse possession, it  is difficult  to regulate 

the t it le of a person, who is in possession over a period of 

12 years against  the t rue owner and it  m ay lead to eclipse 

of the very concept  of adverse possession.  

 I n the present  facts, the plaint iff allegedly purchased 

the property under unregistered sale deed, which has not  

seen the light  of the day, t ill today. I t  is not  his case that  he 

wrongfully entered into possession of the property by 

dispossessing the or iginal owner, but  allegedly entered into 

                                                            

39 (2015) 8 MLJ 807 
40 (2015) 3 GLR 2015 
41 (2011) 1 CALLT 459 (HC) 
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the possession of the property as a purchaser by 

unregistered sale deed, that  m eans perm issive possession, 

it  would never r ipen into adverse possession unless the 

plaint iff is cont inuing in possession of the property for over 

a period of 12 years after set t ing up host ile t it le to the 

knowledge of the or iginal owner disclaim ing his r ight  under 

unregistered sale deed. There is absolutely no iota of 

evidence and pleading as to when the plaint iff set  up host ile 

t it le against  the 1st defendant , from  whom  he allegedly 

purchased the property and disclaim ing r ight  under 

unregistered sale deed. Therefore, the plaint iff is not  

ent it led to claim  declarat ion of his t it le by adverse 

possession.  

 I n “Gu r d w ar a Sah ib  v . Gr am  Pan ch ay at  Vi l lag e 

Si r t h a la  an d  an o t h er ”  ( referred supra) , the Apex Court  

held that  the plaint iff is not  ent it led to claim  declarat ion of 

t it le due to perfect ion of t it le to the property by adverse 

possession. However, he is ent it led to protect  his r ight  

under Sect ion 53-A of Transfer of Property Act . But  a 

cont rary view was taken earlier to the extent  of ent it lem ent  

to invoke Sect ion 53-A of Transfer of Property Act  in  

“Moh an  Lal  ( d eceased )  t h r ou g h  h is Lr s.Kach r u  an d  

o t h er s v . Mi r za Ab d u l  Gaf f ar  an d  an o t h er ”  ( referred 

supra)  and held as follows:  

 “The appellant ’s first  plea of adverse possession is 

inconsistent  with his second plea regarding retent ion of 
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possession under Sect ion 53-A of Transfer of Property Act . 

Having com e into possession under the agreem ent , he m ust  

disclaim  his r ight  thereunder and plead and prove assert ion of 

his independent  host ile adverse possession to the knowledge of 

the t ransferor or his successor in t it le or interest  and that  the 

lat ter had acquiesced to his illegal possession during the ent ire 

period of 12 years i.e., up to complet ing the period of his t it le 

by prescript ion nec vi, nec clam , nec precario.  Since the 

appellant ’s claim  is founded on Sect ion 53-A, he adm its by 

implicat ion that  he came into possession of the land lawfully 

under the agreem ent  and cont inued to remain in possession t ill 

the date of the suit . Thereby the plea of adverse possession is 

not  available to the appellant .”  

  

 The Judgment  of the Apex Court  in Moh an  La l  

( d eceased )  t h r ou g h  h is Lr s.Kach r u  an d  o t h er s v . 

Mi r za Ab d u l  Gaf f ar  an d  an o t h er  ( referred supra) , which 

is earlier in point  of t im e, and later the judgm ent  in 

Gu r d w ar a Sah ib  v . Gr am  Pan ch ay at  Vi l lag e Si r t h a la  

an d  an o t h er  ( referred supra)  m ade it  clear that  the 

plaint iff is not  ent it led to claim  declarat ion of t ile based on 

adverse possession.  

 I n Moh an  La l  ( d eceased )  t h r ou g h  h is Lr s.Kach r u  

an d  o t h er s v . Mi r za Ab d u l  Gaf f ar  an d  an o t h er  ( referred 

supra)  the posit ion is clar ified since the plea of adverse 

possession is inconsistent  with the plea of part  performance 

under Sect ion 53-A of Transfer of Property Act , unless the 

person, who set  up such plea has disclaim ed his r ight  under 

agreem ent  of sale or unregistered docum ent , he is not  

ent it led to claim  independent  r ight  perfect ing his t it le by 
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adverse possession. Therefore, the person who purchased 

the property under agreem ent  of sale or under unregistered 

sale deed is not  ent it led to set  up a plea of adverse 

possession while invoking Sect ion 53-A of Transfer of 

Property Act  to protect  his possession, but  he is ent it led to 

claim  r ight  either by adverse possession or by part  

perform ance subject  to establishing requirem ents. But  in 

the present  case, the plaint iff filed suit  for declarat ion of 

t it le based on negat ive prescript ion i.e. adverse possession 

and at  the stage of hearing this appeal not icing the principle 

laid down in Gu r d w ar a Sah ib  v . Gr am  Pan ch ay at  

Vi l lag e Si r t h a la  an d  an o t h er  requested this Court  to give 

liberty to invoke Sect ion 53-A of Transfer of Property Act  in 

case the Court  declined to grant  declaratory relief. But  in 

view of the pr inciple laid down in Moh an  La l  ( d eceased )  

t h r ou g h  h is Lr s.Kach r u  an d  o t h er s v . Mi r za Ab d u l  

Gaf f ar  an d  an o t h er  it  is difficult  for m e to accept  this 

content ion. However, it  is m ade clear that  it  is open to the 

part ies to raise any plea in a suit  filed by the owner for 

recovery of the possession and the Court  has to decide such 

plea independent ly.  

 I n view of m y foregoing discussion based on the 

above principles, the plaint iff is not  ent it led to claim  

declarat ion of t it le by adverse possession.  
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 The declaratory relief under Sect ion 34 of Specific 

Relief Act  is purely a discret ionary and equitable relief. To 

claim  such equitable and discret ionary relief, the plaint iff 

has to approach the Court  with clean hands. The plaint iff 

him self claim ed that  he perfected his t it le by adverse 

possession that  m eans wrongful possession. When the 

plaint iff being a wrong doer is not  ent it led to claim  an 

equitable relief of declarat ion of t it le under Sect ion 34 of 

Specific Relief Act .  

 The Apex Court  in “Un ion  o f  I n d ia  ( UOI )  v . 

I b r ah im  Ud d in  An d  An r .42”  clearly held that  the relief of 

declarat ion under Sect ion 34 of Relief Act  is a discret ionary 

relief and unless the plaint iff approached the Court  with 

clean hands, he is not  ent it led to claim  declarat ion of t it le. 

      

 I n “Un ion  o f  I n d ia  ( UOI )  an d  Or s. v . Vasav i  Co-

op . Hou sin g  Societ y  Lt d . an d  Or s.43”  the Apex Court  

while deciding the appeal relat ing to declarat ion of t it le, is 

of the view that  the legal posit ion, therefore, is clear that  

the plaint iff in a suit  for declarat ion of t it le and possession 

could succeed only on the st rength of its own t it le and that  

could be done only by adducing sufficient  evidence to 

discharge the onus on it ,  irrespect ive of the quest ion 

whether the defendants have proved their case or not . I n 

                                                            

42 (2012) 8 SCC 148   
43 AIR 2014 SC 937 
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view of this Court  even if the t it le set  up by the defendants 

is found against , in the absence of establishm ent  of 

plaint iffs own t it le, plaint iff m ust  be non-suited. 

I t  is t r ite law that , in a suit  for declarat ion of t it le, 

burden always lies on the plaint iff to m ake out  and establish 

a clear case for grant ing such a declarat ion and the 

weakness, if any, of the case set  up by the defendants 

would not  be a ground to grant  relief to the plaint iff.”  

 I n view of the principles laid down in the above 

judgm ents and applying in the pr inciples laid down in 

Gu r d w ar a Sah ib  v . Gr am  Pan ch ay at  Vi l lag e Si r t h a la  

an d  an o t h er  an d  Moh an  La l  ( d eceased )  t h r ou g h  h is 

Lr s.Kach r u  an d  o t h er s v . Mi r za Ab d u l  Gaf f ar  an d  

an o t h er  ( referred supra) , the plaint iff is not  ent it led to 

claim  declaratory relief, which is equitable and 

discret ionary one, on this ground also the plaint iff has to 

be non suited for the relief of declarat ion of t it le to the 

property.  

 The plaint iff also claimed permanent  injunct ion 

rest raining the defendants from  interfer ing with his 

peaceful possession and enjoym ent  of the property. 

Undisputedly, father of the 1st defendant  is the owner of 

the property, after his death the 1st defendant  became the 

owner, from  whom  the other defendants purchased the 

property. Plaint iff did not  seek relief of Specific 
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perform ance, though he allegedly purchased the sam e 

under unregistered sale deed, but  he filed the suit  for 

declarat ion based on alleged unregistered sale deed and 

perm anent  injunct ion.  

 According to Sect ion 41 (h)  of the Specific Relief Act , 

when equally efficacious rem edy is available to the 

plaint iff,  the plaint iff is disent it led to claim  permanent  

injunct ion. I n the present  facts of the case, equally 

efficacious rem edy available to the plaint iff is to seek 

specific perform ance, in such case he is not  ent it led to 

claim  permanent  injunct ion, apart  from  Sect ion 41 (h) , 

when the plaint iff has no personal interest  in the property   

in view of the bar under Sect ion 41 ( j )  of Specific Relief 

Act  the plaint iff is not  ent it led to equitable relief of 

injunct ion. 

 Yet  the other content ion of the plaint iff is that  he is in 

cont inuous possession and enjoym ent  of the property and 

thereby ent it led to protect ion under Sect ion 53-A of 

Transfer of Property Act . No doubt , if the plaint iff is in 

possession and enjoyment  of the property being the 

purchaser under a writ ten agreem ent  of sale subject  to 

sat isfying the other condit ions to claim  benefit  under 

Sect ion 53-A of Transfer of Property Act , he is ent it led to 

protect  his possession by invoking Sect ion 53-A of the 

Transfer of Property Act , but  it  cannot  be used to claim  
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perm anent  injunct ion. Moreover, the unregistered sale 

deed ( in writ ing)  was not  produced by the plaint iff to 

invoke protect ion under Sect ion 53-A of Transfer of 

Property Act . On the other hand, it  is set t led law that  no 

injunct ion can be granted against  the t rue owner as held 

by the Apex Court  in “Mah ad eo  Sav lar am  Sh elk e an d  

Or s. v . Pu n a Mu n icip a l  Cor p o r at ion  an d  An r .44” . I n the 

said judgm ent  when a quest ion arose before the Apex 

Court  that  “whether injunct ion could be granted against  

r ight ful owner in favour of person who rem ains in unlawful 

possession?” , the Apex Court  held that  no injunct ion could 

be granted against  t rue owner at  the instance of the 

person, who is in wrongful possession. I f the pr inciple laid 

down in the Puna Municipal Corporat ion and Another is 

applied to the present  facts of the case, the plaint iff,  who 

is claim ing possession wrongfully against  the t rue owner, 

is not  ent it led to claim  perm anent  injunct ion against  the 

defendants. Therefore, the plaint iff is not  ent it led to claim  

perm anent  injunct ion against  the defendants in view of the 

bar under Sect ion 41 (h)  and  ( j )  of the Specific Relief Act , 

so also in view of the pr inciple laid down by the Apex Court  

in the judgm ent  referred supra. Accordingly, the 

substant ial quest ion of law is answered. 
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 One of the m ajor content ions raised before this Court  

is that  the jur isdict ion of this Court  in second appeal is 

lim ited to substant ial quest ion of law only and the Court  

cannot  enter into deciding any other aspect  based on 

pleadings and placed reliance on a judgm ent  of the Apex 

Court  in “Dam od ar  La l  v . Soh an  Dev i  an d  o t h er s”  

( referred supra) , wherein the Apex Court  held that  the 

interference of the Court  in the second appeal is not  

perm issible unless such findings are based on no evidence 

or are perverse, then it  should determ ine whether 

finding(s)  concerned are perverse. Said determ inat ion 

should be based on a reasonable m an’s inference on facts. 

To the reasonable m an, if conclusion on facts in evidence 

made by court  below is a possible one, there is no 

perversity, and if not , the finding is perverse. I nadequacy 

of evidence or a different  reading of evidence is not  

perversity, nor will a wrong finding of fact  by itself 

const itute a quest ion of law. Therefore, in order to 

const itute a quest ion of law, the wrong finding should 

stem  out  of a com plete m isreading of evidence or it  should 

be based only on conjectures and surm ises.  

 There is no dispute about  the law laid down by the 

Apex Court , but  in the present  facts of the case, the 

plaint iff is not  ent it led for declarat ion of t it le in the 

absence of evidence and pleading since the pleading is 
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heart  and soul of civil lit igat ion. When a quest ion which 

goes to the root  of the case, such quest ion can be said to 

be a substant ial quest ion of law as held by the Apex Court  

in “St at e Ban k  o f  I n d ia an d  Or s. v . S.N .Goy al 4 5 ” .  By 

applying the law decided in St at e Ban k  o f  I n d ia  an d  

Or s. v . S.N.Goy al  ( referred supra)  the substant ial 

quest ions form ulated by this Court , which would go to the 

root  of the case and are liable to be answered and 

accordingly answered in earlier paragraphs.  

 On an overall considerat ion of the ent ire m aterial 

available on record, the 1st appellate Court  even without  

advert ing to the law declared by the Apex Court  and 

relevant  provision in the Lim itat ion Act  and Specific Relief 

Act , granted declaratory relief in the operat ive port ion of 

the judgm ent , but  during discussion in paragraph No.28 

the 1st appellate Court  held that  the plaint iff is ent it led for 

declarat ion as owner and possessor of the suit  land and he 

is ent it led for perpetual injunct ion. I n any view of the 

m at ter, the decree passed by the 1st appellate Court  is 

cont rary to the set t led principles of law referred supra.  

 I n view of m y foregoing discussion, the judgm ent  

and decree passed by the t r ial court  is in accordance with 
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law and the same is restored by set t ing aside the decree 

and judgm ent  of the 1st appellate Court .  

 I n the result , the appeal is allowed without  costs 

set t ing aside the decree and judgm ent  dated 31.10.2003 

passed in A.S.No.27 of 2001 on the file of the Senior Civil 

Judge at  Peddapalli and confirm ed the decree and 

judgm ent  dated 02.11.2001 passed in O.S.No.813 of 1993 

on the file of the Junior Civil Judge at  Sulthanabad.  

 The m iscellaneous pet it ions pending, if any, shall also 

stand closed.  
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