
HONOURABLE Dr. JUSTICE B.SIVA SANKARA RAO 

Crl.P.No.3783 of 2014 

ORDER : 

         The quash pet it ioner is no other than the A.1 among the 4 

accused in C.C.No.1474 of 2013 pending on the f ile of the learned 

XI Addit ional Chief Met ropolitan Magist rate, Secunderabad that  was 

taken cognizance and issued summons based on a private 

complaint  vide order dated 30.09.2013, for the offences punishable 

under Sect ions 406,420 and 120-B IPC.  Impugning the said order of 

taking cognizance and issuing of summons, this criminal pet it ion is 

f iled with the content ions of it  is purely a civil dispute in nature, 

outcome of partnership f irm business affairs, with no any criminal 

elements much less to add any criminal f lavor to the civil l is to 

sustain apart  from no ingredients of the offences made out  from 

the allegat ions besides same is abuse of process and non-disclosure 

of material facts and the cognizance taken is outcome of non-

applicat ion of mind and the accused cannot  be put  to harassment  

to enable the complainant  to set t le the scores of the civil l is by 

sustaining criminal prosecut ion, apart  from the t ransact ions relates 

to 13 years old and the f il ing of the criminal complaint , taking 

cognizance and issuing of summons ignoring vital facts when not  

sustainable, same is liable to be quashed and by referring to 

several expressions in support  of it  including any writ ten 

submissions in nutshell.   

       2. Whereas, it  is the submission of the learned Public 

Prosecutor vis-a-vis the learned counsel for the complainant -2nd 
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respondent  that  there is nothing to make out  for the offence under 

Sect ion 420 of IPC, the inducement  and decept ion by presence of 

accused in express words, for same can be inferred from overall 

facts and circumstances including conduct  of accused in obtaining 

property or dominion over property, whether the complainant  was 

t ruly mistaken and misdirected with the informat ion given by the 

accused direct ly or indirect ly being privy with other accused if  any 

and the intent ion of the accused that  are criteria in deciding for a 

thin line of such dif ference in between the civil and criminal 

liabilit y and once it  requires elaborate evidence for fact  f inding, it  

is allowed to be cont inued to face t rial rather than nipping at  the 

bud, that  too, when the complaint  it self  discloses besides the 

sworn statement  which is part  of the quash pet it ion material,  

suff ice to say the offence is made out  and thereby the quash 

pet it ion is liable to be dismissed for nothing to interfere.  

         3.Heard both sides at  length from the rival content ions supra 

with reference to the facts and law and perused the ent ire 

material on record.  

         4. The expression of this Court  referring to catena of 

expressions including of the const itut ion Bench expression of the 

Apex Court , in Sun pharmaceut ical Limited Mumbai Vs. State of 

Telangana1 at  para 56 is that  for taking cognizance on a private 

complaint  and issuing of process, once the material is there even 

non-assigning of reasons to the conclusion of taking cognizance, no 

                                                            

1 (2016) 2 ALT Crl.165 
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way fatal much less to quash on that  ground. No doubt , the 

ingredients of each IPC offence to be read with is, with reference 

to sect ion 6 of IPC, leave about  right  of accused to plead or prove 

the general except ions under the IPC with reference to Sect ion 105 

of Indian Evidence Act , as also laid down therein at  para-63. 

         5.From the above now coming to the facts, the very 

complaint  averments vis-à-vis the sworn statement  in taking 

cognizance of the offence by the learned Magist rate against  the 4 

accused reveal that  the complainant  Cardiologist  NRI working in 

United States of America(USA) saying with f lair to serve in the 

State Capital,  Hyderabad to the people in need of a medical aid by 

invest ing to improve t reatment  condit ions of heart  pat ients, no 

doubt , get  reasonable returns therefrom and when have such an 

idea, the A.3 S.Ramesh Babu met  him in the year 1997(about  18 

years back) in USA saying supra along with the other accused viz; 

A.1 N.Subhash, A.2 K.V.Sreenivasa Rao, and A.4 S.Prabhakar who 

are the big business people and all invested in improving exist ing 

health condit ions and are already in league with some leading 

Cardiologists in Hyderabad.  Pursuant  to the words of inducement , 

the A.1 to A.4 met  him when he came to India in the year 1998 and 

informed that  his t reatments helping to improve the health 

condit ions of heart  pat ients in Hyderabad will come t rue, if  a 

vacant  plot  is purchased and hospitals are const ructed to run by 

them together at  Hyderabad and the other people, running other 

corporate hospitals, are very much interested and are asking the 

A.1 to A.4 to take up and they already advanced maj or port ion of 
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payments towards purchase of land for establishing corporate 

hospital and assured that  the rent  payable by the hospitals in 

Hyderabad will be so high and if  the complainant  invests to get  

returns with interest , he could be benefit ted to achieve their goal 

saying it  is unsafe to complainant  if  he keeps above one million 

U.S.dollors as security deposit  in any mult inat ional bank having 

approached in India which in turn will release funds of loan in 

Indian rupees with which they can purchase vacant  plot  suitable 

for the hospital and that  they will provide 5 acres of land in 

Sy.No.83 of Rayadurg (Panmaqtha) of Serilingampally Mandal, 

Ranga Reddy dist rict ,  with security of the complainant  towards the 

bridge loan arrangement  for a period of six months and the 

security will be replaced with the mortgage of proposed hospital 

site to register for a purpose of regist rat ion of hospital site is 

completed and the A.1 to A.4 shall oblige their respect ive shares 

that  the partnership f irm to enter with the complainant  and the 

complainant  keep the deposits as security in the bank which would 

remain intact  repayment  of loan together with interest  to take 

back. It  is from their say of complainant , much less the accused, 

need not  invest  any money except  what  they allegedly already 

invested but  for loan amount  advanced by bank to the ant icipated 

business to run and to share prof it s at  20% to the complainant  and 

similar to 4 accused and the A.1 to 4 bear ent ire loss if  any 

equally, with no liabilit y of complainant . With said assurance, he 

was inducted by them as one of the 5 persons of the f irm with 

name and Style “ M/ s Health Organizat ions”  by deed dated 
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09.06.1998 to which the A.1 and A.2 are the Managing Partners and 

the complainant  is it s t itular head i.e. the Chairman and there was 

a memorandum of understanding(MOU) inter se dated 10.06.1998, 

complainant  to advance them 1.1 million U.S.Dolloars, to the bank 

as security deposit  for the accused alleged payment  of balance 

amount  for the loan amount  for the land and to get  the hospital 

registered,  which they proposed as entered with land owners and 

to const ruct  hospital therein within two years period therefrom. 

However later the accused did not  provide 5 acres of land in 

Sy.No.83 supra as security as promised during six months period of 

bridge loan arrangement , nor was the security replaced with the 

mortgage of the hospital site, since no site was registered in the 

name of Firm and consequent  thereto, the very purpose for which 

the complainant  kept  his FCNR deposits in the bank as security for 

the release of funds to the Firm, were defeated and by put t ing him 

wrongful loss and inj ury, with no answer to his quest ioning later 

and they ult imately executed sale deed, dated 24.12.1999 in their 

individual capacit ies in favour of the complainant  in his individual 

capacity, in respect  of A-schedule property, which is pursuant  to 

the agreement  of sale, the A.1 to A.4 entered with 1) M.Dhanunj ay 

S.Naik, 2) Smt . Kamala Bai, 3) Mrs. Nalini P.Behare, who are  

respect ive owners on respect ive dates of 06.07.98, 01.07.1998 and 

04.07.1998 consist ing of land and building H.No.6-3-1215 known as 

Muktha Ashram, Begumpet , at  Hyderabad of double storied main 

building with kitchen and bathroom etc., within the extent  of 

7,000sq.yards and that  too, after a maj or part  of loan account  
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against  what  was released by the bank to the Firm before that  on 

29.06.1998 and what  they have drawn for the purpose of alleged 

site purchase, to const ruct  and run hospital,  is a false pretence 

and assurance with which he was duped.  In fact  there was a 

lit igat ion in O.S.No.1609 of 1983 that  came to know of any f inal 

decree and execut ion and the A.1(quash pet it ioner) however, 

executed MOU dated 14.08.2000 to repay the amounts of deposits 

and to pay 5% interest , paid by the bank, from the date of deposit  

by the earliest  that  works out  to Rs.8,66,24,370/ - as on date and 

also undertake to pay addit ional equivalent  amount  in Indian 

rupees corresponding to interest  at  4% per annum on U.S.dollers of 

Rs.1,75,000/ - which works out  to this day Rs.1,01,64,000/ - and to 

pay the related expenses that  comes to total liabilit y of A.1 as per 

MOU dated 14.08.2000 of Rs.10,20,31,926/ - and arranged for 

mortgage of property owned by his relat ive by name 

B.Ratnakumari of Ac.5.20guntas of Rayadurg which is plaint -B 

schedule vide mortgage dated 14.08.2000 by deposit  of t it le deeds 

delivering property viz; registered sale deed dated 27.05.1996 in 

her favour as per document  No.4852 of 1996 in Ranga Reddy 

dist rict ,   registered and after that  they were postponing and the 

enquires revealed that  they paid only two crores out  of 4.59crores 

released as loan amount  to the f irm and appropriated remaining 

for their personal benefits and the same is by cheat ing and 

defrauding complainant  which he came to know after 2008 and in 

the year 2009 when complainant  asked them there was no response 

and he came to know on enquiries,  f iled O.S.No.110 of 2009 which 
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is pending on the f ile of the I Addit ional Chief Judge, Secunderabad 

and the accused commit ted criminal misappropriat ion and cheated 

the complainant  by their conspiring together and they all thereby 

liable for prosecut ion.  No doubt  from the above on its face, so far 

as the criminal misappropriat ion for the offence under Sect ion 406 

of IPC concerned, the complainant  claim is barred by limitat ion of 

three years as provided by Sect ion 468 of the CrPC, but  for to 

consider the offences punishable under Sect ion 420 read with 120-

B of I.P.C. against  the accused persons 1 to 4.  

        6.In this regard, coming to the quash pet it ion averments, the 

content ion that  out  of several guidelines laid down by the Apex 

Court  in Bhaj anlal Vs. State of Haryana2 the condit ion No.1 

applies to him in saying the allegat ions in the FIR or complaint  

even taken on face value no way makes out  any offence, is 

untenable as the very allegat ions supra makes out  the offence is 

cheat ing with the intent ion dishonest ly from the incept ion from 

the complaint  averments, leave about  ult imate success. In this 

regard the three j udge Bench expression in Shivanarayan Khadri 

Vs. State of Maharasht ra3 categorically held that  to prove the 

offence of cheat ing under Sect ion 420 of I.P.C. the accused need 

not  make a false pretence in express words but  for to infer even 

from ent ire facts and circumstances including the conduct  of the 

accused in obtaining property or valuable security or dominion over 

                                                            

2 1992 Supp(1) SCC 335 
3 AIR 1967 SC 986 
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it .  However, the Apex Court  in S.P. Gupta vs Ashutosh Gupta4 

held that  when there is a posit ive assurance is given by the 

accused to the complainant  that  the property in quest ion is free 

from encumbrance and he is the owner and that  it  is not  such a 

representat ion made relat ing to status of ownership in quest ion, 

the complainant  may not  have entered into the t ransact ion at  all 

and whether it  is t ruly mistaken as a result  of informat ion given by 

him is an issue and even accept ing such content ion when it  

requires to be decided in answering the charge made suff ice to say 

there is a prima facie case for put t ing the part ies to t rial and 

hence no interference is required to quash the proceedings for the 

offence of cheat ing.  

          7. No doubt  in the writ ten submissions, the complainant  

relied on Varinder Singh Vs. State of Punj ab5 in which the Apex 

Court  quashed the FIR holding that  the case fell under category(1) 

of the grounds of quashing ment ioned in Bhaj anlal(supra). In Binod 

Kumar Vs. State of Bihar6 the Apex Court  quashed the prosecut ion 

saying the very complaint  averments when does not  disclose 

fraudulent  or dishonest  intent ion of alleged accused for not  a case 

of accused has no t it le and not  competent  to enter the sale 

agreement  and admit tedly amount  with interest  repaid, there is 

nothing to say any offence of cheat ing made out .  In Rishpal Singh 

Vs. State of U.P.7 the Apex Court  quashed the criminal 

                                                            

4 2010 (6) SCC 562 
5 (2014) 3 SCC 151 
6 (2014) 10 SCC 663 
7 (2014) 7 SCC 215,  
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proceedings holding that  a lit igant  should not  be allowed to f ile 

vexat ious complaints to otherwise set t le their scores by set t ing the 

criminal law into mot ion, which is a pure abuse of process of law 

and it  has to be interdicted at  the threshold and the learned 

counsel submits that  the rat io of this j udgment  applies on all fours 

to the complaint  in the instant  case which is nothing but  misuse 

and abuse of the process of criminal law by the complainant . In the 

expression of Apex Court  in Alpic Finance Limited Vs. 

P.Sadasivan8  upheld the order of the High Court  quashing the 

criminal proceedings wherein the substant ial amount  was paid to 

the complainant . In Suresh Vs. Mahadevappa9 wherein the 

complaint  was f iled after a lapse of 10½ years and the accused 

challenged the issuance of process by the learned Magist rate by 

f il ing criminal revision which was dismissed by the High Court  and 

it  was held that  the complaint  is liable to be dismissed on the 

quest ion of inordinate laches on the part  of the complainant  

himself and held that  the very private complaint  held by the 

complainant  after 10½ years is not  at  all maintainable at  this 

distance of t ime and the learned counsel submits that  similarly in 

the present  case, the complainant  has f iled the complaint  after a 

period of 13 years and on this ground itself ,  the complaint  f iled is 

liable to be quashed. In Madhavarao Jiwaj irao Scindia Vs. 

Sambhaj irao Chandroj irao Angre10 it  was held that  the Court  

cannot  be ut il ized for any oblique purpose and if  no useful purpose 

                                                            

8 (2001) 3 SCC 513 
9 (2005) 3 SCC 670 
10 (1988) 1 SCC 692 
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would likely to be served by allowing a criminal prosecut ion to 

cont inue, the Court  may while taking into considerat ion the special 

facts of the case to quash the proceedings even though it  may be 

at  a preliminary stage.  In G.Sagar Suri Vs. State of U.P.11 it  was 

held that  the criminal proceedings are not  a shortcut  of other 

remedies available in law.  The said principle laid down by the 

Supreme Court  squarely applies to the facts of the present  case 

since the obj ect  of the complainant  is to get  land and towards 

achieving the said purpose, the complainant  has f iled the present  

complaint  which does not  disclose commission of any offence by 

the Accused.  In Hridaya Rangan Prasad Verma Vs. State of 

Bihar12 the Apex Court  held that  the dist inct ion between mere 

breach of cont ract  and the offence of cheat ing is a f ine one and 

thereby mere breach of cont ract  cannot  give rise to criminal 

prosecut ion for cheat ing unless fraudulent  or dishonest  intent ion is 

shown at  the beginning of the t ransact ion.  In S.N.Palanitkar Vs. 

State of Bihar13 it  was held that  many a t imes, complaints are 

f iled under Sect ion 200 of the Cr.P.C. by the part ies with an 

oblique mot ive or for collateral purposes to harass and to wreck 

vengeance, to pressurize the accused to bring them to their own 

terms or to enforce the obligat ion arising out  of breach of cont ract  

touching commercial t ransact ions instead of approaching civil 

Courts with a view to realize the money at  the earliest . Hence, 

before issuing process, a Magist rate has to essent ially keep in mind 

                                                            

11 (2000) 2 SCC 636 
12 (2000) 4 SCC 168 
13 (2002) 1 SCC 241  
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the scheme contained in the provisions of Sect ion 200 to 203 of 

Cr.P.C. keeping in mind the posit ion of law and pass an order 

j udiciously and not  mechanically or in rout ine manner. In Anil 

Mahaj an Vs. Bhor Indust r ies14 it  was held that  in the absence of 

intent ion, it  will be a single case of civil dispute and hence, the 

complainant  f iled by the complainant  is liable to be quashed. In 

Uma Shankar Gopilika Vs. State of Bihar15 it  was held that  the 

complaint  does not  disclose any criminal offence at  all much less 

any offence either under Sect ion 420 or sect ion 120-B of I.P.C. and 

the case is purely civil dispute between the part ies for which 

remedy lies before a civil Court  and cont inuing the prosecut ion in 

such cases would amount  to abuse of the process of Court . In 

Paramj eet  Bat ra Vs. State of Utara Khand16 it  was held that  the 

High Court  must  see whether the dispute which is essent ially of a 

civil nature is given the cloak of  criminal offence. In Chandran 

Ratnaswamy Vs. K.C.Palanisamy17 the Supreme Court  referred to 

and relied on the j udgment  rendered to State of Karnataka Vs. 

L.Muniswamy18 wherein it  was held that  the wholesome power 

under Sect ion 482 of Cr.P.C. ent it les the High Court  to quash a 

proceeding when it  comes to the conclusion that  allowing the 

proceeding to cont inue would be an abuse of the process of the 

Court  or that  the ends of the j ust ice requires that  the proceedings 

                                                            

14 (2005) 10 SCC 228, 
15 (2005) 10 SCC 336 
16 (2013) 11 SCC 673 
17 (2013) 6 SCC 740 
18 (1977) 2 SCC 699 
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ought  to be quashed. In Indian Oil Corpn. Vs. NEPC Ltd.19  pointed 

out  to be caut ioning made about  growing tendency in business 

circles to convert  purely civil disputes into criminal cases. The 

Court  not iced the prevalent  impression that  the civil law remedies 

are t ime-consuming and do not  adequately protect  the interests of 

lenders/ creditors. Any effort  to set t le civil disputes and claims, 

which do not  involve any criminal offence, by applying pressure 

through criminal proceedings should be deprecated and 

discouraged.  In Murari Lal Gupta Vs. Gopi Singh20  it  was held 

that  merely because an agreement  to sell was entered into which 

agreement  the pet it ioner failed to honour, it  cannot  be said that  

the pet it ioner has cheated the respondent .  In Velj i Raghavj i Pael 

Vs. State of Maharasht ra21 where in the Supreme Court  considered 

the meaning of ent rustment  in partnership in the light  of criminal 

breach of t rust  as defined in Sect ion 405 of I.PC. it  was held that  in 

the case of a partnership, every partner has dominion over the 

partnership property by reason of fact  that  he is a partner. It  was 

held that  a partner has undefined ownership along with the other 

partners over all the assets of the partnership. If  the partner 

chooses to use any of them for his own purposes, he may be 

accountable to the other partners but  he does not  thereby commit  

any misappropriat ion.  

       8.  The above expressions are on the own set  of facts and 

what  was the principle laid down respect ively when applied to the 

                                                            

19 (2006) 6SCC 736  
20 (2005) 13 SCC 699 
21  AIR 1965 Sc 1433 
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facts on hand from the facts discussed supra, this Court  feels that  

this is not  a f it  case for quashing in ent irety including for the 

offence under Sect ion 420 r/ w 120-B IPC but  for of the offence 

under Sect ion 406 IPC.  

           9. Thus, from what  is discussed supra, there is a prima facie 

material to sustain the accusat ion for the offence under Sect ion 

420 r/ w Sect ion 120-B IPC and the cognizance taken by the learned 

Magist rate and issuance of summons, so far as to that  extent  only,  

there is nothing for this Court  while sit t ing against  it  under Sect ion 

482 of Cr.P.C. but  for to the extent  of cognizance taken for the 

offence under Sect ion 406 IPC. 

        10. Accordingly and in the result ,  the pet it ion is allowed in 

part  while quashing the cognizance order in C.C.No.1474 of 2013 

pending on the f ile of the learned XI Addit ional Chief Met ropolitan 

Magist rate, Secunderabad, so far as the offence under Sect ion 406 

IPC concerned; dismissed the pet it ion so far as the offence under 

Sect ion 420 r/ w 120-B IPC for there are no grounds to quash the 

proceedings but  for put t ing him to face pre-t rial charge enquiry 

with the other persons and without  prej udice to any available 

other rights and defence of him.  

      11.Consequent ly, miscellaneous pet it ions, if  any, pending in 

this criminal pet it ion, shall stand closed.   

 

____________________________ 

Dr. B. SIVA SANKARA RAO, J 

Date:17.10.2016 
vvr  


