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THE HON’BLE SRI  JUSTI CE SURESH KUMAR KAI T 

 

CRL.P.NO.2 1 7 7  OF 2 0 1 1  

 

O R D E R 

 

 

 

 This pet it ion is filed under Sect ion 482 of Cr.P.C. to quash the 

proceedings against  the pet it ioner /  accused No.15 in C.C.No.664 of 2007 on 

the file of VI  Addit ional Chief Met ropolitan Magist rate, City Civil Courts, 

Nam pally, Hyderabad, being t r ied for the offence punishable under Sect ion 

420 I .P.C. 

 

 2.  The pet it ioner worked as Com m andant , SAR, CPL, Am berpet , 

Hyderabad during the period from  11.11.1993 to 5.1.1995.  The allegat ions 

against  him  are that  he m ade appointm ents of 23 posts of class- I V 

em ployees and out  of the said posts, 16 posts were never sanct ioned by the 

State Governm ent , nor any perm ission was obtained from  the Governm ent  

and thus issued appointm ent  orders by cheat ing the Governm ent . 

 

3.    I nit ially, based on the com plaint  lodged by Mr. P.Chandra Sekhar 

Reddy, Com m andant , SAR-CPL, with CI D, Crim e No.1/ 1998 under Sect ion 

420 I PC and Sect ions 5 read with 13(1)  read with Sect ion 4 of Andhra 

Pradesh (Regulat ion of Appointm ents to Public Services and Rat ionalizat ion of 

Staff Pat tern and Pay st ructure)  Act , 1994 ( for short  ‘Act  2 of 1994’)  read 

with 120-B of I PC, was registered.  Vide G.O.Ms.No.275 dated 24.4.2007 the 

Governm ent  sanct ioned prosecut ion and after filing of the charge sheet , the 

following charge has been fram ed against  the pet it ioner  by the court  of VI  

Addit ional Chief Met ropolitan Magist rate, City Crim inal Courts, Nam pally,  

Hyderabad  in C.C.No.664/ 2007 :  
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 “That  you (A-1, A-2, A-4 to A-7, and A-15)  on or about  pr ior to 1.1.1998 of 

Commandant  of Special Armed Reserve /  Cent ral Police Lines, Am berpet , Hyderabad, you 

cheated com plainant  P.Chandra Sekhar Reddy, I PS Ret ired Commandant , SAR CPL, Am berpet , 

Hyderabad by appoint ing six persons and also A-6 to A-9 of you and some others in 23 posts 

of Class- I V employees out  of these 23 posts, 16 posts were never sanct ioned by the State 

Governm ent  nor any perm ission was obtained from  the Governm ent  to m ake the said 

appointm ents and got  their appointment  orders by cheat ing the Governm ent  and that  you 

thereby com m it ted an offence punishable under Sect ion 420 I PC and within my cognizance.”  

 

 

 4.  Based on the averm ents m ade in the affidavit  filed in support  of the 

pet it ion, the learned counsel appearing on behalf of the pet it ioner subm its 

that  in April,  1993 on the note file approved by the then Com m andant  SAR-

CPL, Am berpet , there were 23 vacancies  in the category of Class I V in CPL 

and PTC, Am berpet  as verified from  records.  On 27.4.1993 the then 

Com m andant  SAR-  CPL,  Mr. Balakondaiah I PS not ified vacancies to 

Em ploym ent  Exchange, Hyderabad.  The said incum bent  held the post  during 

the period from  9.9.1992 to 28.8.1993.  Thereafter, Mr. Gopi Krishna I PS 

held the said post  of Com m andant  SAR – CPL, from  21.8.1993 to 

10.11.1993.  The pet it ioner funct ioned in the said post  during the period 

from  11.11.1993 to 5.1.1995.  The learned counsel would subm it  that  the 

allegat ions are with regard to cheat ing for m aking recruitm ent  during ban 

period and without  taking perm ission from  the Governm ent .  He stated that  

the process started during April,  1993 and the posts have already been 

not ified to em ploym ent  exchange, as Public Service Com m ission does not  

undertake recruitm ent  of class- I V posts and the recruitm ent  has been m ade 

as per the procedure.  He stated that  the de facto com plainant  m ade 

com plaint  on 29.12.1997 alleging that  recruitm ent  was m ade in excess of the 

sanct ioned st rength, for the offences punishable under Sect ions 420 and 

120-B of I PC and under the provisions of Act  2 of 1994.  But  after sanct ion 

from  the Governm ent  under G.O.Ms.No.275 dated 24.4.2007, the t r ial court  
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has taken cognizance only for the offence punishable under Sect ion 420 of 

Cr.P.C. and the other allegat ions were not  taken cognizance by the court .   

5. Learned counsel argued that  a perusal of the allegat ions m ade 

against  the pet it ioner does not  m ake the ingredients for the offence 

punishable under Sect ion 420 I PC.  He further subm its that  when the 

Governm ent  sought  to term inate the em ployees who were recruitm ent  under 

the im pugned process, they approached the Andhra Pradesh Adm inist rat ive 

Tribunal by filing O.A.No.6645/ 2004 and when their  claim  was dism issed by 

order dated 9.12.2004, filed W.P.No.23217/ 2004 and 26982/ 2008 and a 

Division Bench of this court  by order dated 9.12.2013 set  aside the order of 

the Tribunal and directed the Governm ent  to regular ize the services of the 

em ployees.  Moreover, the Governm ents of the States of Andhra Pradesh and 

Telangana also issued orders for withdrawal of prosecut ion in exercise of 

jur isdict ion under Sect ion 321 of Cr.P.C. He stated that  Governm ent  of 

Andhra Pradesh issued Mem o No.275/ SC.D/ A1/ 2005-12 dated 22.7.2015 and 

Governm ent  of Telangana issued G.O.Ms.No.398 General Adm inist rat ion 

(Spl.C)  Departm ent  dated 11.11.2016.  Therefore, he sought  to set  aside the 

proceedings in C.C.No.664/ 2007 pending on the file of VI  Addit ional Chief 

Met ropolitan, Magist rate, Nam pally,  Hyderabad. 

 

 6.  On the other hand, the learned Addit ional Public Prosecutor while 

not  disput ing the proceedings issued by the Governm ent  under Sect ion 321 

of Cr.P.C. for withdrawal of the prosecut ion against  the pet it ioner in 

C.C.No.664/ 2007, sought  to pass appropriate orders. 

 

 7.  From  the facts noted above, the adm it ted facts are that  the process 

for recruitm ent  to class I V posts was started during April,  1993 when the 
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present  pet it ioner was not  holding the post  of Com m andant  SAR –CPL, 

Am berpet .  Though init ially based on the com plaint  lodged by Mr. P.Chandra 

Sekhar Reddy, Com m andant  SAR-CPL, Crim e No.1/ 1998 on the file of C.I .D. 

was registered for the offences punishable under Sect ions 420 I PC and under 

Sect ion 5 read with Sect ion 13(1)  of Act  2 of 1994, and 120-B of I PC, 

however, after sanct ion of prosecut ion under G.O.Ms.No.275 dated 

24.4.2007 and filing of the charge sheet , the t r ial court  has taken cognizance 

only for the offence punishable under Sect ion 420 I PC and other alleged 

violat ions under the provisions of Act  2 of 1994 were not  taken cognizance.  

Thus it  is an adm it ted fact  that  the prosecut ion has not  protested for not  

taking cognizance of other offences. 

 

 8.  A perusal of the allegat ions in the charge, which is ext racted above, 

pr im a facie shows that  the ingredients for punishing the pet it ioner/ accused 

No.15  under Sect ion 420 of I .P.C. are not  forthcom ing, since there is no 

allegat ion of guilty intent ion on the part  of the pet it ioner in m aking the 

recruitm ent  and issuing appointm ent  orders.  The above averm ents would 

reveal that  the recruitm ent  process started pr ior to the pet it ioner taking 

charge of the said post  and thereafter recruitm ent  procedure was followed.  

I n order to convict  a person for the offence under Sect ion 420 of I PC, ‘guilty  

intent ion’ has to be established.  I n AJAY MI TRA  v .  STATE OF M.P.
1 ,  the 

Apex Court  held as under:  

 
 15.  A guilty intent ion is an essent ial ingredient  of the offence of cheat ing.  I n other 

words ‘means rea’ on the part  of the accused must  be established before he can be convicted 

of an offence of cheat ing (See Jaswant rai Manilal Akhaney  v.  The State of Bom bay, AI R 1956 

SC 575) .  I n Mahadeo Prasad  v.  State of West  Bengal, AI R 1954 724 it  was held as follows:  

 

 “  Where the charge against  the accused is under S.420, is that  he induced the 

com plainant  to part  with his goods, on the understanding that  the accused would pay for the 

same on delivery but  did not  pay, if the accused had at  the t ime he prom ised to pay cash 

against  delivery an intent ion to do so, the fact  that  he did not  pay would not  convert  the 

t ransact ion into one of cheat ing.  But  if on the other hand he had no intent ion whatsoever to 

                                                 
1 AIR 2003 SC 1069 
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pay but  merely said that  he would do so in order to induce the com plainant  to part  with the 

goods then a case of cheat ing would be established.”  

 

 16.  I n Hari Prasad Cham aria  V.  Bishun Kumar Suresh and others, AI R 1974 SC 301, 

it  was held that  unless the com plainant  showed that  the accused had dishonest  or fraudulent  

intent ion at  the t im e the com plainant  parted with the m oney it  would not  am ount  to an 

offence under Sect ion 420 I PC and it  m ay only am ount  to breach of cont ract .  I n G.V.Rao  v.   

L.H.V. Prasad and others, 2000(3)  SCC 693 it  was reiterated that  guilty intent ion is an 

essent ial ingredient  of the offence of cheat ing and, therefore, to secure convict ion ‘mens rea’ 

on the part  of the accused must  be established.  I t  has been further held that  in order to 

const itute the offence of cheat ing the intent ion to deceive should be in existence at  the t im e 

when the inducem ent  was offered.”  
 

 

 9.  A reading of the above judgm ents would clearly indicate that  in 

order to const itute the offence of cheat ing, the intent ion to deceive should be 

in existence at  the t im e when the inducem ent  was offered.  I n the present  

case, a reading of the charge, which is ext racted above, does not  m ake out  

guilty intent ion on the part  of the pet it ioner in cont inuing the process of 

recruitm ent , which has started pr ior to his taking charge, and, therefore, the 

ingredients to punish the pet it ioner for the offence under Sect ion 420 of I PC. 

are not  forthcom ing. 

 

 10.  Further, it  is also to be not iced that  when the Governm ent  sought  

to term inate the services of the employees recruited under the present  

recruitm ent , they filed O.A.No.6645/ 2004 and when their  claim  was rejected 

by the Tribunal by order dated 9.12.2004, approached this court  by filing 

W.P.No.23217/ 2004 and 26982/ 2008 and a Division Bench of this court  by 

order dated 9.12.2013 set  aside the order of the Tribunal and allowed the 

writ  pet it ion.  The operat ive port ion of the Division Bench judgm ent  of this 

court  is ext racted as under:  

 
 “15.  For the aforesaid reasons, W.P.No.23217 of 2004 is allowed and the order of the 

Tribunal  passed in O.A.No.6645/ 2004 and the proceedings dated 07.12.2004 issued by the 1st 

respondent  in C.No.A1/ 554/ SAR 2004, are set  aside with a direct ion to the respondents to 

regularize the services of pet it ioners in the exist ing vacancies, and in case there are no 

vacancies, their services shall be regularized by creat ing super-num erary vacancies with the 

perm ission of Governm ent , and to extend all the service benefits from  the date of their init ial 

appointm ent .”   
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 11.  The learned counsel for the pet it ioner subm it ted that  services of 

som e of the em ployees were regular ized and som e of them  also ret ired from  

services by receiving all the em olum ents, but  the pet it ioner is m ade to face 

the prosecut ion for no fault  of his.  Moreover, he lost  one prom ot ion also. 

 

 12.  As noted above, a pr im a facie reading of the charge does not  

m ake out  the ingredients of 420 of Cr.P.C.  A Division Bench of this court  

directed the Governm ent  to regular ize the services of the em ployees.  

Further, the t rail court  while fram ing change has not  taken into cognizance 

for the allegat ions of the provisions of Act  2 of 1994.   These circum stances 

would suggest  that  the chances of convict ion are bleak and the cont inuing 

prosecut ion against  the pet it ioner would be rendered fut ile and am ounts to 

abuse of process of law.  The Apex Court  in MADHAVRAO JI W AJI  RAO 

SCI NDI A  v .  SAMBHAJI RAO CHANDROJI RAO ANGRE
2  held that  as 

under:  

 
 “7.  The legal posit ion is well-set t led that  when a prosecut ion at  the init ial stage is 

asked to be quashed, the test  to be applied by the Court  is as to whether the uncont roverted 

allegat ions as m ade prim a facie establish the offence.  I t  is also for the court  to take into 

considerat ion any special features which appear in a part icular case to consider whether it  is 

expedient  and in the interest  of j ust ice to perm it  a prosecut ion to cont inue. This is so on the 

basis that  the Court  cannot  be ut ilized for any oblique purpose and where in the opinion of the 

court  chances of an ult im ate convict ion are bleak, and, therefore, no useful purpose is likely to 

be served by allowing a cr im inal prosecut ion to cont inue, the Court  m ay while taking into 

considerat ion the special facts of a case also quash the proceeding even though it  m ay be at  

the prelim inary stage.”  

 

 

 

 13.  I n another judgm ent  in D.P.GULATI , MANAGER ACCOUNTS, 

M/ S JETKI NG I NFOTRAI N v .  STATE OF UTTER PRADESH
3 ,  the Apex 

Court  held that  the object  of exercise of power under Sect ion 482 of Cr.P.C. 

is to prevent  abuse of process of law and to secure ends of just ice.   

 

                                                 
2 AIR 1988 SC 709 
3 AIR 2015 SC 3760 
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 14.  The allegat ions in the present  case against  the pet it ioner, at  the 

cost  of repet it ion, are that  he along with others, appointed six persons and 

som e others in 23 posts of class I V em ployees without  sanct ion or perm ission 

from  the Governm ent  and thus got  their  appointm ent  orders by cheat ing the 

Governm ent .  As per the facts noted above, the procedure for recruitm ent  

started prior to pet it ioner taking the charge of the post  of com m andant  SAR-

CPL, which posts were not ified to employm ent  exchange.  Though init ially 

cr im e was registered for violat ions under Act  2 of 1994 and Sect ion 120-B 

I PC, while taking cognizance, charge is fram ed only under Sect ion 420 of 

I .P.C.  A pr im a facie perusal of the charge does not  m ake out  the guilty  

intent ion on the part  of the pet it ioner for the offence punishable under 

Sect ion 420 I PC.    Further, as noted above, when the em ployees approached 

this court , this court  directed the Governm ent  to regular ize their  services and 

accordingly their  services were regular ized and som e of the em ployees were 

also said to have ret ired from  service by taking their  em olum ents.  I n these 

circum stances, it  is established that  the pet it ioner neither cheated the 

Governm ent , nor the de facto com plainant .  Therefore, allowing the cr im inal 

prosecut ion to cont inue against  the pet it ioner, would be abuse of process of 

law.  I n view of the facts and circum stances and the law laid down by  Apex 

Court  in the decisions cited  supra, in exercise of jur isdict ion under Sect ion 

482 of Cr.P.C., I  am  inclined to quash the proceedings against  the pet it ioner. 

 

 15.  The leaned counsel for the pet it ioner has brought  to the not ice of 

this court  that  the Governm ent  of Andhra Pradesh issued 

Mem oNo.275/ SC.D/ A1/ 2005-12 dated 22.7.2015 ordering for withdrawal of 

the cr im inal prosecut ion against  the pet it ioner.  The relevant  port ion of the 
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said m em orandum  issued by Secretary to Governm ent  (Polit ical) ,  is ext racted 

as under:  

 
 3.  The Director General of Police (HoPF) , Andhra Pradesh, Hyderabad in his let ter in 

the reference 4 th cited has stated that  it  is a fit  case to recommend for withdrawal of 

prosecut ion in public interest  against  Sri S.R.Tewari,  I PS (Retd.)  considering the fact  that  

there is hardly any evidence in support  of charge and in considerat ion of the services he 

rendered dur ing his service.  Further, no useful purpose will be served in pursuing prosecut ion 

in this long pending case and in view of the judgm ent  of the Division Bench of Hon’ble High 

Court  and requested to consider the request  of Officer for withdrawal of prosecut ion against  

him , on legal as well as on hum anitarian grounds. 

 

 4.  After careful examinat ion of the m at ter, Governm ent  have decided that  the 

prosecut ion against  Sri S.R.Tiwari, I PS, formerly Com m andant  of Special Arm ed Reserve /  

Cent ral Police Lines, Hyderabad be withdrawn.  Accordingly, Governm ent  hereby order for  

withdrawal of the prosecut ion pending against  Sri S.R.Tiwari,  I PS (Retd.) , formerly 

Commandant  of Special Armed Reserve /  Cent ral Police Lines, Hyderabad.”  

 

 

 16.  The Governm ent  of Telangana also issued G.O.Ms.No.398 General 

Adm inist rat ion (Spl.C)  Departm ent  dated 11.11.2016 for withdrawal of 

prosecut ion.  The relevant  port ion is as under:  

 
 “5.  The Director General of Police, Telangana has requested the Governm ent  to 

consider the case in view of the judgm ent  of High Court  and observat ion m ade that  m erely 

because there was ban on recruitm ent  at  relevant  point  of t ime and there is no perm ission 

from  com petent  authority cannot  be said that  the appointm ents are illegal. 

 

 6.  Government , after careful exam inat ion of the m at ter and keeping in view the 

reasons noted in reference 1st read above, as well as reports received in the reference 5 th read 

above and the representat ion made in the reference 3 rd read above request ing for orders on 

point  of j ur isdict ion as per A.P. Reorganizat ion Act , 2014, have decided to withdraw 

prosecut ion in exercise of power conferred under Sect ion 321 of Crim inal Procedure code, 

1973 against  Sri S.R.Tewari,  I PS (Retd)  in Crim e No.01/ 98 under Sect ions 420 and 120-B of 

I PC and under Sect ion 13(2)  of A.P. Regularizat ion of Appointm ents to Public Services and 

Rat ionalizat ion of Staff Pat tern and Pay St ructure Act , 1994, for the offences under Sect ion 

13(1)  read with Sect ions 3,4 and 10 of the said Act ,  which is pending t r ial before the Hon’ble 

VI  Addit ional Chief Met ropolitan Magist rate, Nampally, Hyderabad, in C.C.No.664/ 2007.  

Accordingly, Governm ent  hereby order for withdrawal of prosecut ion pending against  Sri 

S.R.Tiwari,  I PS (Retd.) , and sanct ioned vide reference 1st read above. 

  

7.  The Director General of Police, Telangana /  Addl. DGP (CI D) , Telangana shall take 

necessary fur ther act ion accordingly to direct  the Assistant  Public Prosecutor concerned to take 

necessary act ion under Sect ion 321 of Crim inal Procedure code, 1973 in C.C.No.664/ 2007 

before the com petent  Court  of Law under int im at ion to the Governm ent .”  
 

 

 17.  Having regard to the above facts and circum stances, I  do not  find 

any reason to interfere with the decision taken by the respect ive 

Governm ents for withdrawal of the cr im inal prosecut ion pending against  the 

pet it ioner under Sect ion 321 of Cr.P.C. 

 

 18.  For the foregoing reasons, in exercise of the jur isdict ion under 

Sect ion 482 Cr.P.C., the proceeding pending against  the pet it ioner / A-15 in 
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C.C.No.664/ 2007 on the file of VI  Addit ional Chief Met ropolitan Magist rate, 

City Crim inal Courts, Nam aplly,  Hyderabad is hereby quashed. 

 

 19.  The cr im inal pet it ion is accordingly allowed. 

 

 20.  I  hereby m ake it  clear that  though the pet it ioner is ret ired from  

service, is ent it led to claim  all his service benefit s as per law. 

 

                                             - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

                                                       SURESH KUMAR KAI T,J 

DATE: 21—11—2016 

 

AVS 

 

Note:  

 

L.R. copy to be m arked. 

 

       B/ O 


