
HON’BLE SRI JUSTICE S.V.BHATT 

 

W.P.No.35327 OF 2016 

ORDER:  
        

            The petitioner p rays for Mandamus dec la ring  (i) Letter 

No.SE/ O/ KNL/ SAO/ JAO/ H.T.Rev./ D.No.450/ 16 da ted  25.07.2016, (ii) 

Letter No.SE/ O/ KNL/ SAO/ JAO/ H.T.Rev./ D. No.470/ 16 da ted  

03.08.2016, (iii) Letter No.GM (APPCC/ SAO (PP&S)D.No.564 da ted  

14.09.2016 c ommunic a ting  ad justment of Rs.1,06,44,550/ - and  (iv) 

Letter No.CGM(R&I)/ GM/ ®/ AO/ HT/ JAO/ HT/ D.No.1271 da ted  

26.09.2016 demand ing  Rs.1, 38,90,395/ - as illega l, a rb itra ry and  

unc onstitutiona l. 

 The petitioner p rays for c onsequentia l d irec tion to 1st 

respondent to refund  to petitioner Rs.1,88,19,534/ - together with 

interest a t 18% per annum, and  1st and  4th respondents to make full 

payment towards energy sold  by petitioner for the month of 

June,2016. 

 The writ p rayer though appears to be c omp lex and  

overlapp ing , this Court is of the view tha t the p rayers c an be 

simp lified  by c a tegorising  the p rayers as dea ling  with  (i) c ross 

subsidy surc harge for the year 2005-2011 and  2015-16, (ii) wheeling  

c harges and   (iii) a lleged  exc ess amount rec eived  by petitioner 

from respondents for the power purc hased  from time to time.  The 

a ffidavit of petitioner in the c onsidered  view of this Court refers to 

deta ils more than onc e.  Both for c onvenienc e and  to identify issues 

in a  simp le way, the g ist of the c ase p leaded  by petitioner in the 

writ a ffidavit is sta ted , but not the averments as made in this beha lf. 
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 The petitioner is a  c ompany inc orpora ted  under the 

Companies Ac t, 1956 and  is engaged  in the business of genera tion 

and  sa le of elec tric ity.  The petitioner has estab lished  and  been 

running 5.5 MW b iomass based  renewab le energy p rojec t a t 

Aswathapuram Village, Kurnool Distric t. The petitioner and  

respondents entered  into power purc hase and  wheeling  

agreement da ted  30.06.1999.  Sree Raya laseema Green Stelloy 

Limited  is a  sister c onc ern of petitioner herein.  The sister c onc ern 

p roduc es sponge iron. The petitioner by tec hnic a lly ha rnessing hot 

waste gases genera ted  by sister c onc ern c hannelling  the hot waste 

gases into a  waste head  rec overy boiler, therea fter to c ommon 

steam header a t petitioner’s power purc hase p lant, genera ting  

power.   The petitioner a lleges tha t rec ip roc a l a rrangement of 

supp ly of power by petitioner and  likewise utilising  waste gas 

genera ted  by sister c onc ern is in p lac e.  Fina lly the power 

genera ted  and  ava ilab le for evac ua tion is d istributed  through 

respondents 1 and  2. 

 On 31.03.2011, the unit of petitioner was inspec ted  and  3rd  

respondent basing on suc h inspec tion report through letter da ted  

19.09.2011 demanded  a  sum of Rs.4,30,76,676/ - towards a lleged  

Cross Subsidy Surc harge (for short ‘CSS’ ) a t 1.32 per unit on the 

c ap tive c onsumption by SRGSL and  Rs.1,80,26,376/ - towards 

d ifferentia l wheeling  c harges on the power genera ted  from the 

waste hea t rec overy boiler steam and  wheeled  to third  pa rty 

c onsumers between 2005-2011.  It is further a lleged  tha t the 3rd  

respondent revised  the demand  through letters da ted  09.05.2012 

for Rs.11,10,20,000/ - towards CSS and  Rs.5,85,85,726/ - towards 
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d ifferentia l wheeling  c harges.  The petitioner ob jec ted  to these 

revised  demands by filing  exp lana tion da ted  25.06.2012 and  

08.07.2012.  While matters stood  thus, the 3rd  respondent on 

26.10.2012, revised  and  issued  demand  for Rs.9,44,99,958/ - towards 

CSS and  further a  sum of Rs.5,85,85,726/ - towards d ifferentia l 

wheeling  c harges.  As demands a re period ic a lly and  c onsistently 

ra ised  by respondents without examining the rep ly of petitioner, the 

petitioner it is a lleged  through the intervention of Hon’b le Chief 

Minister and  the Princ ipa l Sec reta ry to the Chief Minister, a  tec hnic a l 

Committee was c onstituted  vide p roc eed ings da ted  24.10.2013.  

The Tec hnic a l Committee submitted  report da ted  25.11.2013 

determining the CSS payab le by petitioner from April,2005 to 

Marc h,2011 as Rs.2,78,74,537/ - and  the d ifferentia l wheeling  

c harges from April,2005 to 2011 as Rs.1,84,03,509/ -.  As the petitioner 

is ob jec ting  to the report, the Committee was d irec ted  to examine 

petitioner’s rep resenta tion, g ive opportunity to petitioner to put 

forward  the ob jec tions of petitioner on the tenta tive c onc lusions 

a rrived  a t by the Committee.  On 29.01.2014, the report was 

submitted . The petitioner ob jec ts the report as perfunc tory and  tha t 

the report does not reflec t p roper apprec ia tion of the deta ils g iven 

by it.  By letter da ted  12.03.2014, the petitioner informed  the 

c a lib ra tion of flow meters and  requested  for deputa tion of an 

offic er to quantify the steam flow from both boilers i.e. in power 

genera tion p lant and  Sponge Iron Plant.  On 02.05.2014, the CMD of 

A.P. Transc o c onstituted  a  Committee to take meter read ings of the 

waste gas for one month to determine c orrespond ing p roduc tion of 

elec tric ity from the waste gas.  The petitioner pa id  wheeling  
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c harges. The petitioner vide letter da ted  02.05.2014 without 

p rejud ic e to its c ontentions c onsented  to the c ond itions stipula ted  

in letter da ted  02.05.2014.  

The petitioner filed  W.P.No.17912 of 2014 c ha lleng ing the 

ac tion of respondents in demand ing Rs.2,87,74,537/ - towards CSS 

for the period  from April,2005 to Marc h,2011, Rs.1,84,03,509/ - 

towards d ifferentia l wheeling  c harges from April,2005 to Marc h,2011 

and  Rs.19,49,547/ - towards  rec overy of exc ess payments in  power 

purc hase b ills.  On 26.08.2014, this Court in WPMP No.22455 of 2014 

in W.P. No.17912 of 2014 granted  interim d irec tion to respondents 

not to d isc onnec t power supp ly on the c ond ition of petitioner 

depositing  Rs.1Crore towards CSS and  d ifferentia l wheeling  c harges 

in 12 equa l monthly insta lments from Sep tember,2014 pend ing 

fina lisa tion of issue by the Committee as per the p roc eed ings da ted  

30.05.2014.  The petitioner c la ims to have c omp lied  c ond itions 

imposed  by this Court.  The respondents do not d ispute the 

sta tement. 

 It is further a lleged  tha t the Committee c onstituted  vide 

p roc eed ings da ted  30.05.2014 submitted  report da ted  04.09.2015.   

Adverting  to the issue of c ross subsidy levied  by respondents, it is 

a lleged  tha t, Andhra  Pradesh Elec tric ity Regula tory Commission 

(APERC) a t the first instanc e determined  CSS for 2005-06, 2006-07 

and  the determina tion was sub jec t ma tter of appea l before the 

Appella te Tribuna l.  The Appella te Tribuna l by Judgment da ted  

05.07.2007 set aside the determina tion of CSS by APERC and  

remitted  the matter bac k to APERC for re-determina tion of the 

surc harge on the basis of Na tiona l Tariff Polic y and  in the light of the 
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observa tions made in Judgment da ted  05.07.2007. Aggrieved  by 

the Judgment da ted  05.07.2007 APERC filed  Civil Appea l Nos.4936-

4941 of 2007 before the Hon’b le Supreme Court.  Pend ing appea l, 

the Hon’b le Supreme Court g ranted  interim stay of judgment da ted  

05.07.2007.  On 21.03.2016, Civil Appea l Nos.4936-4941 of 2007 filed  

by APERC were d ismissed .  Therefore, the c ase of petitioner is tha t 

the c ross subsidy determined  by APERC is not subsisting  as on da te, 

therefore the CSS demand  c annot and  c ould  not be effec tua ted  

by resorting  to unauthorised  rea lisa tion.  The further a llega tion in this 

beha lf is tha t APERC while dec id ing the c ross subsidy payab le for 

subsequent years,  has dec ided  CSS sub jec t to the outc ome of Civil 

Appea l Nos.4936-4941 of 2007 and  onc e appea ls filed  by APERC 

were d ismissed  on 21.03.2016 the determina tion of c ross subsidy by 

APERC for subsequent years does not stand  independently for 

rea lisa tion from c ompany.   It is sta ted , as a  matter of fac t tha t the 

c ross subsidy payab le by the c onsumers for the period  2005-2011 is 

pend ing c onsidera tion before APERC and  inc identa lly the petitioner 

relies upon pub lic  notic e issued  for determina tion of CSS for 

financ ia l year 2005-06; to year 2012-13 and  for financ ia l year 2015-

16.  Petitioner further a lleges tha t SPDCL/ 3rd  respondent having 

regard  to Na tiona l Tariff Polic y and  the d irec tions issued  by the 

Appella te Tribuna l has forwarded  CSS p roposa ls  and  no CSS is 

p roposed  for the periods  2005-06, 2011-12 for this c a tegory of 

industries. 

 It is further a lleged  tha t while ma tters stood  thus, the 3rd  

respondent c ommunic a ted  impugned  letter da ted  25.07.2016 

whic h reads thus: 
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 “In the reference 1st cited, the Hon’ble High Court of A.P. 

issued interim direction as follows: “ In view of the above 

facts and circumstances, there shall be an interim 

direction to the respondents on condition of the petitioner 

depositing Rs.1 Crore towards cross subsidy surcharge 

and differential wheeling charges in 12 equal monthly 

instalments, starting from September,2014 pending 

finalization of the issue by the committee to be 

constituted, as per the proceedings dated 30.05.2014.  

However, this order will be subject to further 

determination of the amounts by the committee and that 

the petitioner shall pay the balance amount, after 

determination of the same by the newly constituted 

committee. 

     The committee submitted the report to the Chairman & 

Managing Director, APSPDCL, Tirupati and it was 

decided to collect the following amounts from M/s.Sree 

Rayalaseema Green Energy Ltd, Kallur (M) Kurnool. 

              a. Cross Subsidy Surcharge upto 03/2011                          Rs.2,87,74,537/-  

              b. Revision of Power Purchase Bills                                    Rs.   19,49,547/- 

              Total                                                                                         Rs.  3,07,24,084/- 

              Amount Paid/Recovered from Power Purchase Bills         Rs. 2,00,79,534/- 

              Balance payable                                                                     Rs. 1,06,44,550/-     

 

  Hence, it is requested to arrange for payment of the 

above balance amount within 15 days. The belated 

payment surcharge amount and further amounts from 

03/2011 to till date will be worked out and the same will 

be intimated separately for arranging payment.” 

 

 The 3rd  respondent by letter da ted  03.08.2016 informed  the 

petitioner tha t the CSS has been for the period   2011-12 and  2012-13 

as Rs.7,12,90,421 and  Rs.7,70,07,679/ - respec tively amounting  to 

Rs.14,82,98,100/ -.  The petitioner through letter da ted  24.08.2016, 

ob jec ted  to the c omputa tion of working  of units for levying  of CSS,  

the number of units  of c ap tive c onsumption etc .   There has been 

c ommunic a tion between parties on the levy and  demand  of CSS 
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vide letter da ted  25.07.2016 and  25.08.2016.  The c ase of petitioner 

aga inst levy and  demand  of CSS is tha t the Committee or APSPDCL 

does not have lawful authority, lega l basis to levy CSS and  no 

demand  c an be ra ised  on the basis of orders of APERC whic h have 

been set aside by the Appella te Tribuna l and  c onfirmed by the 

Hon’b le Supreme Court.  The petitioner sent deta iled  rep ly on 

25.08.2016 c a lling  upon the respondents to withdraw the demands.  

The petitioner asserts tha t by referring  to rep ly da ted  14.09.2016 of 

1st respondent it c an be understood  tha t the figures a rrived  a t in the 

impugned letters a re not based  on c orrec t inputs. 

 The elec tric ity genera ted  and  sold  by petitioner during  the 

month of June,2016 to respondents and  the sa le p ric e ought to 

have been pa id  on or before 03.08.2016 to petitioner.  The 

petitioner d id  not rec eive the sa le p ric e for the power supp lied  by it 

for the month of June, 2016.  The 4th respondent vide letter da ted  

14.09.2016 informed  the petitioner as follows: 

“From,                                           To 

The General Manager/APPCC,    The Chief General Manager (Rev &IA) 
Room No.547,Vidyut Soudha,   Corporate Office, APSPDCl, 
Hyderabad.                                   Tirupathi 
            Lr.No.GM(APPCC/SAO (PP &S)/ D.No.564/2016, Dt.14.09.2016. 

Sir, 

Sub: APPCC-M/s.Rayalseema Green Energy Ltd., Biomass    
Generator- Adjustment of dues payable by Generator to  
APSPDCL against the Monthly Energy bill payments- Reg. 

            Ref: 1.Company’s Bill No.SRGEL/HO/16-17/51, Dt.03.07.2016 

                    2.Company’s Bill No.SRGEL/HO/16-17/66 Dt.03.08.2016 

                    3.Lr.No.SE/O/KNL/SAO/JAO/H.T.Rev/D.No.450/16, Dt.25.0716  

                                                  …….. 

        In the reference 1
st
 and 2

nd
 cited, M/s,.Rayalseema Green 

Energy Ltd has furnished invoices for an amount of Rs.1,72,13,105/- 
and Rs.93,95,035/- towards sale of energy to APSPDCL for the 
month of June,16 and July,16 respectively. 

         Further ion the ref 3
rd

 cited, the Superintending Engineer/OP/ 
Kurnool has stated that the balance amount payable by the generator 
to APSPDCL towards the cross subsidy charges upto 03/2011 as per 
the committee report amounts to Rs.1,06,44,550/-. 
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          As such, the said amount of Rs.1,06,44,550/- is recovered from 
the June,16 energy bill and net amount paid for June,16 & July,16 are 
as  below: 

 

Period Energy FC Rate VC Rate Total 
Cost 

Dues 
Adjusted 
By APPCC 

Rebate Net Paid to 
Generator 

June,16 2648170 1.56 4.37 15703648 10644550 0 5059098 

July,16 1445390 1.56 4.37 8571163  0 85712 8485451 

Total 4093560   24274811 10644550 85712 13544549 

 

                 This is for favour of information. 

                                          Yours faithfully, 
                                                                                                                     Sd/- 
                                                                                                      General Manager/APPCC 
                                                                                                       Vidyut Soudha, Hyderabad.” 
 

 

 The 1st respondent by letter da ted  26.09.2016 c ommunic a ted  

to 4th respondent as follows: 

From                                                                         To 

The Chief General Manager (Rev.& IA)                     The General Manager/APPCC 
APSPDCL, Corporation Office,                                  Room No.549, 
Sereenivasapuram Tiruchanoor Road                       Vidyut Soudha, Khairtabad 
Tirupathi                                                                     Hyderabad,                                           
 
                Lr.No.CGM/R&D/GMO/AO/IHT/JAO/HT,D.No.1271/16 dt.26.09.2016 

Sir,  

            Sub:APSPDCL/Confirmation of Energy Delivered, Wheeled and Proposed for  
                   sale to APSPDCL in respect of M/s Sree Rayalaseema Green Energy 
Ltd., 
                   for the period from 03.08.2016 to 03.09.2016-Reg. 
            

            Ref:1. SROEL/RO/2014-15/115, dt.06.11.2014 

                   2.Memo No.CGM(Fin)/OMO/SAO/MO/SA/HT/D.No.568/14 dt.6-11-14. 

                   3.Lr.No.GM (APPCC)SAO(PP&S)/D.No.573/2015 dt.06.11.15. 

                   4. SRGEL/HO/15-16/138 dt.24.12.2015 

                   5.Lr.No.CGM (R&IA)/GMO/AD/HT/JAO/HT/D.No830/16 dt.01.07.2016 

                   6.Lr.No.CGM(R&IA) GMO/AO/HT/JAO/HT/D.No.1037/16 dt.08.08.16 

                   7.Lr.No.SE/O/KNL/SAO/JAO/HT.Rev./D.No.470/16 dt.03.08.16 

                   8.Lr.No.GM (APPCC)/SAO (PP&S)/D.No.564/2016 dt.14.09.2015 

                   9.Note Order Dt.26.09.2016. 

                    It is to inform that, the Biomass Generator M/s.Sree Rayaseema 
Green Energy Ltd., vide reference  1

st
 cited requested the Chairman & 

Managing Director/APSPDCL for adjustment of the proceeds of sale of 
power against the dues payable to APSPDCL. Hence, the details of Energy 
delivered, Wheeled and Proposed for sale to APSPDCL are furnished 
hereunder. 

 

Sl.No. Particulars 08/2016 KWH 
(03.08.16 to 
03.09.16) 

1 Gross Energy Generated 20,78,400 

2 Export of Energy from 
APSPDCL 

     17,900 
 

3 Net Energy Supplied to 
Grid 

20,60,500 

4 Energy Wheeled to 
Scheduled Consumers 

Nil 
 

5 Energy Sold to APSPDCL 20,60,500 
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 In the reference 9
th
 cited, it was approved to revise the Cross Subsidy 

Surcharge on In-House Captive Consumption.  Accordingly, the same was 
calculated and an amount of Rs,78,73,279/- is to be recovered from the 
generator towards CSS for the period from 04/2011 to 03/2016.  Further, the 
generator has to pay an amount of Rs.60,17,116/- towards belated payment 
surcharge on the amount already recovered for CSS up to the period 
03/2011.  Hence, it is requested to recover an amount of Rs.1,38,90,395/- 
from the amount payable to the generator and transfer the amount 
recovered through TCA to the Senior Accounts Officer/Operation Circle, 
Kurnool along with SAP document number for accounting the same against 
the generator service. 

 

                                   Sd/- 

                                                                 Chief General Manager (Rev.& IA)” 

Therefore, it appears the grievanc e of petitioner is tha t 

ad justing  Rs.1,06,44,550/ - towards CSS from the sa le p ric e payab le 

to petitioner for sa le of elec tric ity for the month of June,2016 is 

illega l, a rb itra ry and  unauthorised .  It is sta ted  tha t the petitioner 

never rec eived  demands from 2nd  and  3rd  respondents for a  sum of 

Rs.78,73,279/ - towards CSS and  Rs.60,17,116/ - towards bela ted  

payment c harges.  The petitioner further a lleges tha t the impugned  

c ommunic a tion da ted  26.09.2016 demand ing further sum of 

Rs.1,38,90,395/ - from petitioner by 1st respondent is a rb itra ry, illega l, 

unauthorised  and  unc onstitutiona l. Henc e the writ petition. 

Respondents 1,3 and  4 through the Chief Genera l Manager, 

Mr.K.Santosha  Rao filed  c ounter a ffidavit.  The stand  of respondents 

is tha t the writ petition is not ma inta inab le and  the reliefs sought for 

in the writ petition involve d isputed  questions of fac t.  The writ 

remedy is not appropria te and  c onvenient for ad jud ic a tion of suc h 

d isputed  questions of fac t.  It is further a lleged  tha t the sub jec t 

d isputes namely CSS, the demand  for exc ess amount pa id  for 

power purc hase b ills and  the wheeling  c harges a re based  on 

misc onc ep tion of fac ts and  regula tions in forc e. 
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 Ac c ord ing to respondents, the petitioner c ommenc ed , a t 

the first instanc e genera tion of power and  sa le of power to 3rd 

pa rties, sell ba lanc e power, if ava ilab le to Disc oms.  The 

respondents admit existenc e of power wheeling  and  power 

purc hase agreement between the parties.  It is sta ted  tha t the 

petitioner ava ils HT power supp ly from respondents to meet auxilia ry 

c onsumption requirements. The petitioner estab lished  sponge iron 

unit in the year 2005 and  c landestinely used  the power supp lied  by 

the respondents to sponge iron unit. Suc h unauthorised  use is theft 

under Sec tion 126 of the Elec tric ity Ac t, 2003. At the request of 

petitioner in the year 2013 a  Committee was c onstituted  to resolve 

the tec hnic a l d isputes and  da ta  deta ils.  The respondents admit 

appointment of Committee vide letter da ted  30.05.2014.  On 

04.09.2015, the 2nd  Committee submitted  report. The revision of b ills 

of petitioner has been undertaken basing on the report da ted  

04.09.2015.  The respondents admit to levy of CSS is sub jec t to 

revision of b ills, sub jec t to the fina l orders of APERC in this regard .  

This Court finds it c onvenient to exc erp t the genera l rep ly of 

respondents on a  c ruc ia l and  relevant c irc umstanc e between the 

parties: 

“ The 2nd committee constituted in 2014 submitted its 

report on 04.09.2015.  Subsequently, as per the report of 

the said committee, the respondents finally revised the 

bills of power purchase, since the petitioner received 

excess amount towards sale of power to respondents. 

The respondents also levied Cross Subsidy Surcharge 

(CSS), which is subject to revision as per the orders that 

may be passed by A.P. Electricity Regulatory 

Commission (ERC) in that regard.  Therefore, there are 

several disputed facts in the matter and involves 
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interpretation of terms of agreement resulting in to 

recovery of amounts from the petitioner.  Section 86 (1) 

(f) of Electricity Act 2003 says that all and any dispute 

between generator and the respondents shall be 

adjudicated or arbitrated by A.P. Electricity Regulatory 

Commission. ”  

 The respondents justify wheeling  c harges by relying  on 

dec ision of Apex Court in PTC India Ltd. Vs. Centra l Elec tric ity 

Regulatory Commission1. The respondents p ray for d ismissa l of the 

writ petition. 

Mr.Gopa l Chowdary appearing  for petitioner c ontends tha t 

levy and  demand  of amount towards CSS for a  period  i.e. 2005 till 

da te is untenab le, illega l and  unauthorised .  He p lac es strong 

relianc e upon the rep ly of respondents to c ontend  tha t the 

respondents admit tha t as on da te, c ross subsidy is not determined  

by APERC.  Therefore levy and  c ollec tion of CSS from c onsumer by 

observing  tha t the c ollec tion of CSS is sub jec t to determina tion by 

APERC, is nothing  but a rb itra ry exerc ise of power.  He further 

c ontends tha t the CSS payab le by other industries, c ould  not have 

been ad justed  as done in the c ase on hand , for those c onsumers 

a re not expec ted  to get money i.e. by way of sa le of power from 

respondents.  On the c ontra ry, in the c ase on hand , the petitioner is 

to get sa le p ric e for power supp lied  and  the respondents without 

paying the amount have unila tera lly set off or ad justed  and  

rec orded  part sa tisfac tion of a lleged  demand  towards CSS etc . 

and  suc h rec overy is a rb itra ry, illega l and  unava ilab le. He p lac es 

strong relianc e on Annexure P.6 da ted  24.08.2006 and  c ontends 

tha t CSS is not rec ommended  for payment by the c onsumer. 

                                                 
1
 (2010) 4 SCC 603 
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Therefore, the rec overy or ad justment towards CSS a t this stage 

from the deta ils ava ilab le on rec ord  is untenab le and  erroneous.  As 

regards wheeling  c harges or a lleged  exc ess payment of revised  

power b ills, he fa irly submits tha t the issue was referred  to the 

c ommittee vide letter da ted  30.05.2014 and  the report of the 

c ommittee is not made ava ilab le to petitioner.  The respondents a re 

under ob liga tion to supp ly a  c opy of 2nd  c ommittee report da ted  

04.09.2015, c onsider ob jec tions of petitioner and  determine the 

amount payab le by petitioner.  Therefore, he p rays for setting  aside 

the letters impugned  in the writ petition and  p rays for refund  

amounts rec overed  or pa id  by petitioner from time to time. 

Mr.Siva  Reddy for respondents 1,3 and  4 a t the outset fa irly 

c onc edes tha t the issue of CSS is pend ing dec ision before APERC.  

However, he justifies the demand  of CSS and  a lso ad justing  a  sum of 

Rs.1,06,44,550/ - on the ground  tha t the ad justment is sub jec t to 

orders of APERC and  the b ills will be ac c ord ing ly revised . Ac c ord ing 

to him, the respondents c ommunic a ted  the report da ted  04.09.2014 

to petitioner and  the petitioner d id  not rec eive the same.  

Therefore, if a  dec ision is taken based  on the report, the petitioner is 

not justified  in ra ising  ob jec tions and  ac c ord ing  to him, the report is 

b ind ing on the respondents and  they have ac ted  ac c ord ing ly in 

the matter.  Therefore, he p rays for d ismissing the writ petition. 

I have perused  the materia l on rec ord , taken note of 

submissions of lea rned  c ounsel appearing  for pa rties and  the 

following points a re framed  for c onsidera tion: 
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1. Whether the levy and  demand  of c ross subsidy surc harge 

through letters impugned  in the writ petition when the issue of c ross 

subsidy surc harge is pend ing dec ision before the A.P. Elec tric ity 

Regula tory Commission is va lid , lega l and  tenab le? 

2. Whether the levy and  demand through letters impugned in 

the writ petition any amount towards exc ess payment on revised  

power b ills/ wheeling  c harges without c ommunic a ting c opy of 

report da ted  04.09.2015 to petitioner is va lid , lega l and  tenab le? 

3. To wha t relief? 

Point No.1: 

Briefly resta ted  on 31.03.2011, the unit of petitioner was 

inspec ted  by the Offic ers of respondents 1,3 and  4.  On 19.09.2011, 

the 3rd  respondent demanded  a  sum of Rs.4,30,76,676/ - towards 

CSS and  d ifferentia l wheeling  c harges on the a lleged  power 

genera ted  from the waste hea t rec overy boiler  steam and  

wheeled  to 3rd  pa rty c onsumers between 2005-2011.   The c ase of 

petitioner is tha t the CSS was based  upon the dec ision of APERC for 

2005-06 and  2006-07.  These orders a re set aside by Appella te 

Tribuna l and  c onfirmed  by the Apex Court.  Therefore, there is no 

determina tion of CSS for the period  2005-06 to 2011-12 and  2015-16.  

Under these c irc umstanc es, levy, demand  and  ad justment of 

amount towards CSS is a rb itra ry, illega l and  unc onstitutiona l.  This 

Court is required  to examine the forc e in these submissions if 

respondents 1,3 and  4 a re d isputing  the a llega tions or lega l basis 

ra ised  by  petitioner in this beha lf.  On the other hand , the 

respondents admit tha t determina tion of CSS is pend ing before 
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APERC, the amounts a re c la imed  and  the c ollec tion is sub jec t to 

outc ome of the dec ision before the APERC and  revision of b ills by 

respondents 1,3 and  4.  It is not the c ase of respondents tha t 

pend ing c onsidera tion of CSS the respondents a re empowered  to 

levy and  demand  CSS from a  c onsumer.  The ob jec tion of petitioner 

is tha t in the absenc e of demur on fac t or tha t the respondents 

show the authority under the Elec tric ity Ac t, 2003 to levy CSS a t this 

stage of the matter, is tenab le and  the tempora ry a rrangement of 

ad justing  the amount payab le to petitioner by respondents is 

unauthorised .  This Court is aware of the jurisd ic tion of APERC in 

determining the CSS payab le by c onsumer and  though an a ttempt 

is made by lea rned  c ounsel for petitioner to c onsider the deta ils 

g iven a long with letter da ted  24.08.2016 (annexure P.6) the deta ils 

a re not c onsidered , for the issue is in the c onsidera tion of a  

spec ia lised  body.  But a t the same time, this Court has d iffic ulty in 

ac c ep ting  the a rb itra ry mode and  manner of levying CSS, 

demanded  and  ad justed  from the amount payab le to petitioner for 

the power sold  by it under power purc hase agreement. Therefore, 

this point is answered  in favour of petitioner and  aga inst the 

respondents.  

Point No.2: 

 The point c overs two d isputes namely payment of exc ess 

money on revised  b ills and  amount payab le by way of wheeling  

c harges by the petitioner.  The relevant c irc umstanc e whic h has 

bearing  on the c onsidera tion of the instant point is tha t from the 

inc ep tion of the d ispute between the parties, both the sides a re 

trying  to iron out a  few tec hnic a l issues, deta ils of quantity of waste 
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steam genera ted , c onsumer d iversified  and  utilised  etc .  The 

respondents have admitted  to the nec essity sorting  out these 

tec hnic a l deta ils by c onstituting  a  Committee.  The Committee has 

g iven report da ted  04.09.2015.  This Court is of the view tha t 

dec id ing  amount payab le under these heads by relying  upon the 

report da ted  04.09.2015 without furnishing  a  c opy to petitioner does 

not appear to be c onforming to the requirement of fa irness in 

ac tion and  p rinc ip les of na tura l justic e. The report now g iven by the 

Committee is likely to be the basis on whic h further dec ision is taken 

by respondents 1, 3 and  4.  Therefore, the petitioner is g iven 

opportunity to make its rep resenta tion on the d isputed  a reas 

between the parties.  As the d ispute rela tes to a rriving  a t va rious 

quantities on apprec ia tion of tec hnic a l p rinc ip les and  their 

adop tion on p rojec t the c opy ought to have been made ava ilab le 

to petitioner and  therea fter further steps in this regard  ought to 

have been taken up  by respondents 1, 3 and  4.  The rep ly of 

lea rned  stand ing c ounsel tha t the report was sent to petitioner and  

the c over was refused  firstly is not supported  by evidenc e and  

sec ond ly this Court has d iffic ulty in apprec ia ting  the lac k of initia tive 

on the pa rt of respondents 1,3 and  4 in serving  the c opy to 

petitioner by other mode namely e-ma il add ress of the c ompany.  

Therefore, on the ground  tha t the d isputes c overed  by this point a re 

dec ided  and  amounts demanded  without furnishing  the c opy of 

the report da ted  04.09.2015, the point is answered  in favour of 

petitioner and  aga inst the respondents. 
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Point No.3: 

 The Court has c onsidered  the authority of respondents to levy 

and  demand  CSS from petitioner and  tha t the further levy and  

demand  under d ifferent heads is vio la tive of fa irness of ac tion and  

p rinc ip les of na tura l justic e.  The Court having regard  to the 

c orrespondenc e from 25.07.2016 till 14.09.2016 c onfines refund  of a  

sum of Rs.1,06,44,550/ - to petitioner  within  two weeks from the da te 

of rec eip t of c opy of this order.  The p rayer c overed  by ‘F’  in the 

c onsidered  view of this Court is pursuant to the orders of this Court in 

WPMP No.22455 of 2014 in W.P.No.17912 of 2014.  The amounts 

deposited  pursuant to the sa id  interim order, it is made c lea r, a re in 

terms of the order of this Court and  a re sub jec t to dec ision of a ll 

d isputes between the parties.   

 The writ petition is ordered  as ind ic a ted  above.  Though the 

Court is inc lined  to award  exemp la ry c osts, Mr.Siva  Reddy 

persuades the Court to impose nomina l c osts of Rs.2,000/ -. The c osts 

of Rs.2,000/ - is payab le by respondents a long with the refund  

referred  to above.   

 Misc ellaneous petitions, pend ing if any, sha ll stand  c losed . 

 

         ___________ 

     S.V.BHATT,J 

Date:23.12.2016  

Stp  


