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C.R.P. No.407 of 2016 

ORDER :  

The revision pet it ion is maintained by the plaint if fs six 

in number in O.S. No.158 of 2009 on the f ile of XIII 

Addit ional Dist rict  Judge, Vij ayawada impugning the order of 

the learned Dist rict  Judge supra dated 09.09.2015 in I.A. 

No.734 of 2015 on the applicat ion f iled by the revision-1st 

respondent  to come on record under Order I Rule 10 C.P.C 

as 6th defendant  with a claim that  he purchased the plaint  

schedule property from the 5th defendant  pending the suit  

under registered sale deed dated 30.04.2014 and to protect  

his rights is a necessary party to the suit  and on contest  by 

the revision pet it ioners as plaint if fs/ respondents in opposing 

the same of the so called sale t ransact ion is hit  by doct rine 

of lis pendency even and the right  is subj ect  to result  of the 

suit ,  thereby cannot  come on record muchless to part icipate 

that  too (when the defendants 1 to 5 are contest ing the 

mat ter by engaging an advocate) among the defendants 1 to 

5, part icularly the 5th defendant  (R-11 to the implead 

pet it ion) by engaging advocate contest ing the mat ter, the 

lower Court  by the impugned order held that  he is a 

necessary party in the case for disposal of the suit  and by 
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impugning the same.  The content ions in the grounds of 

revision vis-à-vis the oral submissions by the learned counsel 

for the revision pet it ioner is that  the order of the lower 

Court  is erroneous outcome by il l-appreciat ion of facts and 

law and when the suit  t rial already in progress, any third 

part ies’  impleadment  consequent ly results in amendment  of 

the plaint  cause t it le and pleadings of the plaint if f  even and 

plaint if f  cannot  be forced to do so for even proved the 

alleged purchase his rights are subj ect  to result  of  the lis 

and thereby sought  for set t ing aside the order of the lower 

Court  by allowing the revision. 

2) Whereas it  is the submission of the learned counsel 

for the implead pet it ioner that  the order of the lower Court  

is j ust  and sustainable in law and for this Court  while sit t ing 

in revision there is nothing to interfere. 

3) Heard and perused the material on record. 

4) In Ramesh Hiranand Kundanmal V. Municipal  

Corporat ion of  Great er  Bombay1 (2JB) expression of the 

Apex Court  holds that  there is a dist inct ion between 

necessary and proper party to the suit  and to implead a 

person, there must  be a direct  interest  in the subj ect  mat ter 

of the lit igat ion.  In the absence of which the mere fact  that  

                                                 
1
 (1992)2 SCC 524 
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a fresh lit igat ion can be avoided is no ground to invoke 

Order I Rule 10 C.P.C. and coming to the facts, where the 

Municipal Corporat ion issued not ice for demolit ion of 

st ructures of the leasehold premises, alleging unauthorized 

const ruct ion and in view of the same, the observat ion of the 

appellant  lessee is a necessary party is held unsustainable.  

In Sarvinder  Singh V. Dal ip Singh2 in a suit  for declarat ion, 

the proposed party wants to come on record as alienee, the 

t ransact ion is hit  by Sect ion 52 of the Transfer of Property 

Act  that  too in the pending suit  there is no permission of 

Court  to alienate, the proposed party is held neither 

necessary nor proper party to the suit  by referring to 

Ramesh Heerachand supra. 

5) In Vi j ay Prat ap3 the suit  for specif ic performance 

of the cont ract , there was a compromise entered by the 

respondent  seeking to delete his name, some of the 

respondents want  to come on record when dismissed the 

applicat ion saying neither necessary nor proper part ies, it  

was held that  once there is a relinquishment  by the father of 

his property equally bind the sons who cannot  thereby come 

on record.  In Mumbai  Int ernat ional  Ai rpor t  Pr ivat e 

Limi t ed V. Regency Convent ion Cent re and Hot els Pr ivat e 

                                                 
2
 (1996)5 SCC 539 

3
 AIR 1996 SC 2755 
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Limi t ed4 it  was held in considering who is proper and who 

necessary party to the lis referring to the earlier expressions 

of the Apex Court  in Sumat hibai  V. Paras Finance Co.5 

referring to Kast ur i  V. Iyyamperumal6 referring to the 

general rule that  plaint if f  being dominus l i t is, he may 

choose against  the persons to whom he wishes to lit igate 

and cannot  be compelled to sue a person against  him, he 

does not  seek any relief;  consequent ly a person who is not  a 

party has no right  to be impleaded against  the wishes of the 

plaint if f .   But  this general rule is subj ect  to Order I Rule 

10(2) C.P.C which provides impleadment  of any proper or 

necessary part ies within the j udicial discret ion of the Court .   

A proper party is a person who though not  a necessary party,  

whose presence would enable the Court  to completely,  

affect ively and adequately adj udicate upon the mat ters in 

dispute that  he need not  be a person in favour or against  

whom the decree is to be made.  Court  cannot  exercise 

discret ion when any person is neither necessary nor proper 

party.  Each case depends on own facts and even a lit t le 

dif ference in facts make a lot  of dif ference in the 

precedent ial value of a decision and that  even a single 

signif icant  detail may alter the ent ire aspect .  If  the Court  

f inds that  addit ion of a party who is not  necessary but  
                                                 
4
 (2010)7 SCC 417 

5
 (2007)10 SCC 82 

6
 (2005)6 SCC 733 
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proper party, will alter the nature of suit  or int roduce new 

cause of act ion, the Court  may not  permit  to widen the 

scope of the lis though otherwise Court  got  discret ion, 

depending upon the facts and circumstances to implead 

even a proper party. 

6) Even from the above expressions so far as the claim 

of the revision 1st respondent  as pet it ioner before the lower 

Court  to come on record concerned, he is a lis pendency 

purchaser from 5th defendant .  He got  no independent  right  

but  for claiming through 5th defendant .  5th defendant  is 

contest ing the mat ter.  Thereby, even by impleadment  he 

cannot  have any bet ter contest  but  for to step into the shoes 

of the 5th defendant  and to cont inue the defence raised by 

the 5th defendant  and to that  extent  ult imately in the suit  

relief to grant  if  at  all against  the 5th defendant  equally 

against  the proposed defendant , he is though not  necessary 

being a proper party.  Thus, once t rial Court  exercised the 

discret ion for this Court  while sit t ing in revision, there is 

nothing to interfere but  for to clarify that  by virtue of the 

impleadment  pursuant  to the order of the lower Court , but  

for adopt ing the writ ten statement  of the 5th defendant , the 

pet it ioner as 6th defendant  cannot  have any independent  

right  to claim but  for to give evidence pursuant  to the 

defence of the 5th defendant  as what  he purchased pending 
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suit  is subj ect  to result  of the suit  and his t ransact ion is hit  

by Sect ion 52 of the Transfer of Property Act .  

7) Accordingly and subj ect  to the above observat ions, 

the revision is disposed of.   There shall be no order as to 

costs. As a sequel, miscellaneous pet it ions pending, if  any, 

shall stand closed. No order as to costs. 

 
 

_________________________ 

Dr. B. SIVA SANKARA RAO, J 

29.09.2016 
ksh 


