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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on : 29.11.2016
Pronounced on : 19.12.2016

CORAM
THE HONOURABLE MR.JUSTICE M.V.MURALIDARAN
Writ Petition(MD) No.3887 of 2013

V.Balasundaram
...Petitioner

Vs.

1.The Principal Secretary to the Government,
Labour and Employment Department,
Fort St. George, Chennai - 9.

2.The Director of Employment and Training
Guindy, Chennai - 32.

Respondents

Prayer : Petition 1is filed under Article 226 of the Constitution
of India, to issue a Writ of Mandamus directing the respondents to
promote the petitioner to the post of District Employment Officer
(Recruitment by transfer) for the year 2010-2011 thereby granting
all service benefits as per G.0.Ms.No.279, Labour and Employment
dated 27.12.2010 forthwith.

For Petitioner : Mr.M.V.Venkatasehan

For Respondents : Mr.K.Guru,
Additional Government Pleader

ORDER

This writ petition has been filed by the petitioner for the
issuance of a Writ of Mandamus directing the respondents to
promote the petitioner to the post of District Employment officer
( Recruitment by transfer) for the year 2010-2011 thereby granting
all service benefits as per Go.Ms.No.279, Labour & Employment,
dated 27.12.2010.

2. The case of the petitioner is that initially, he studied

upto S.S.L.C. Based on that he was appointed as Office Assistant
https://hcsenvices.egolrts @as.inhcgerfoess  through Employment Exchange, Madurai. On
28.07.1981, he was promoted as Junior Assistant and on 05.09.1986

he was promoted as Assistant and thereafter, on 22.12.2004, he was
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promoted as Junior Employment Officer. He was holding that post
at the time of filing the writ petition.

3. It is further stated by the petitioner that his name was
recommended for the post of District Employment Officer by
proceedings of 1% respondent, dated 8.10.2010, and the same was
ratified by the Tamil Nadu Public Service Commission also. The
crucial date for preparation of panel was 01.09.2009 for promotion
for the year 2010-2011. In the prepared panel, the petitioner was
placed as Sr.No.1l9 for the promotion to the post of District
Employment Officer.

4. It 1is further stated by the petitioner that at the
instigation of some co-employees, who are not included in the
panel, the 2" respondent issued a charge memo on 7.12.2010 under
rule 17(b) of Tamil Nadu State and Subordinate Service (Discipline
& Appeal) Rule 1955. The case against him was that in the vyear
2007, when he was in in-charge of District Employment Officer post
at Theni, he had recommended a candidate of inter-caste marriage
for appointment as watchman in Oodapatty Town Panchayat. This was
construed as misconduct under Rule 20 of Tamil Nadu Civil Service
Conduct Rules 1973. The petitioner submitted his explanation and
an enquiry was conducted. On 17.06.2011, the Enquiry Officer
submitted his report to the 2" respondent and in the reports, the
enquiry officer clearly stated that the charges leveled against
the petitioner is not proved. The 2" respondent deferred from the
report filed by the Enquiry Officer and even without issuing any
notice to the petitioner, the 2" defendant passed order by
imposing the punishment of stoppage of increment for three months

without cumulative effect by order ,dated 11.01.2012. On
16.03.2012, the petitioner filed an appeal Dbefore the 1°°
respondent. At the time of filing of this writ petition, the

said appeal was pending.

5 The main grievance of the petitioner 1s that the
preparation of panel was prior to imposition of punishment.
Further, the punishment was only minor and the pendency of charge
memo was only a reason for not implementing the panel by the
respondents that when the panel was prepared on 29.02.2010 and
recommended by the Government on 08.10.2010, there was no charges
pending against the petitioner and therefore, he stated that the
denial of promotion was not proper. Therefore, he filed the above
writ petition for promotion.

6. A counter affidavit has been filed on Dbehalf of the
respondents by the Deputy Secretary to Government Labour &
Employment, wherein the service particulars of the petitioner 1is
accepted by the respondents. It 1is stated 1in the counter

https:/h@dnifcds@a@ird. dov.iithe@ticeg he name of the petitioner was also recommended for
inclusion in the panel on 18.10.2010, but at that time, no
disciplinary case 1s pending against him. The counter further
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states that a disciplinary action under Rule 17(b) of the Tamil
Nadu Civil Services (Discipline and Appeal) Rules were initiated
against the petitioner on 07.12.2010, the first respondent, by
letter dated 27.12.2010 requested the 2" respondent to exclude the
name of petitioner from the panel. It is further stated by the
respondents in the counter affidavit that while the petitioner was
holding District Employment Officer in-charge at Theni, he had
sponsored a priority candidate for the post of over head tank
watchman at Oodapatty Town Panchayat union. As per rules Y“inter-
caste marriage” priority candidate should not be sponsored to the
local body establishment. Hence, a charge memo under Rule 17 (b)
was 1issued by 2" respondent to the petitioner on 07.12.2010. It
is also admitted by the Enquiry Officer that the charges are not
proved. But the 2" respondent held that the petitioner violated
the rules and hence, imposed a punishment of stoppage of increment

for three months without cumulative effect. It is also stated
that appeal dated 16.03.2012 was sent to 1% respondent for
necessary orders. The petitioner's name was included in

Go.Ms.No.279, Labour & Employment, dated 27.12.2010 for the
promotion to the post of District Employment Officer (Recruitment
by Transfer). It is stated that as per the instruction issued by
Personal and Administrative Reforms Department, letter dated
07.10.2005, if specific charge 1s framed against a person
concerned, he shall not be promoted notwithstanding the fact his
name has been included in the panel and hence, the name of the

petitioner was removed from the panel. It is further stated that
the petitioner can claim promotion for the year 2010-2011, 1if only
he was proved innocent and exonerated from the charges. It 1is

further stated that the denial of promotion is not illegal as the
petitioner was not exonerated from the charge dated 7.10.2010 and
a punishment was imposed, the denial of promotion 1is proper.
There were three other charges of the vyear 2011 against the
petitioner. Even in the panel 2012-2013, the name of the
petitioner was not included considering the earlier said charges
and certain punishments.

7. A reply affidavit to the counter was filed by the writ
petitioner, wherein it 1is specifically stated that the crucial

date for considering for promotion is 01.09.20009. The panel for
the same was prepared on 27.12.2010, in which, the petitioner's
name had been included as item No.19. 1In para No.3 of the counter

the reference 1s made to the charge memo No0.2/8805/09 dated
17.12.2010. Actually the charge memo is relating to the
recommendation of the candidate of inter-caste marriage for the
appointment of post of over head tank operator. On 11.01.2012,

the punishment of stoppage of increment was awarded. The
petitioner preferred an appeal before the 1% respondent. On
https://hchervics.ecd@id. gby.inmtsbracesappeal was allowed setting aside the order of the
punishment. So that it could not be a ground for denying the

petitioner's promotion.



8. It 1s seen from the reply affidavit that relating to
charge memo, dated 5.05.2011, an enquiry was conducted and the
enquiry officer found that no charge is made out, accordingly he
given up the charges. Regarding charge memo, dated 27.04.2011, the
punishment of stoppage of increment for three months without any

cumulative effect was ordered on 10.04.2012 only. The punishment
was completed. It is further stated that this minor punishment
imposed long after the preparation of panel. So this cannot be

cited as reason for denying the petitioner's promotion.

Regarding the charge memo, dated 30.03.2011, it 1is submitted that
the enquiry was conducted and the punishment of stoppage of
increment for one year without cumulative effect was imposed on
the petitioner on 26.08.2013 and the same was confirmed in appeal.
It 1s submitted that the punishment was also minor penalty of
stoppage of increment that too after the inclusive of the

petitioner's name 1in the panel. This cannot be taken as reason
for denial of his promotion when there was no charge memo 1is
pending on the crucial date. It 1s further stated that the

petitioner was relived on 31.05.2014 and even 1f the writ petition
is going to be ordered, the petitioner will get only the notional
promotion and with attended benefits which would only enhance his
pension.

9. Heard Mr.M.V.Venkateshan, learned counsel appearing for
the petitioner as well as Mr.K.Guru, learned Additional Government
Pleader appearing for the respondents and perused the materials
available on records.

10. It 1s seen from the records that the petitioner has
joined as Office Assistant on 01.03.1975 and he has been promoted
as Junior Assistant on 28.07.1981 and he was further promoted as

Assistant on 05.09.1986. While he was 1in service, he completed
his M.A. (Public Administration). Hence, the petitioner has been
promoted as Junior Employment Officer on 22.12.2004 by the
respondents. It is also admitted that his name was recommended

for promotion for the post of Employment officer (Recruitment by
Transfer) on 29.12.2010 when the panel was prepared for the
crucial date as 01.09.2009. That was also recommended to the
Government on 08.10.2010 and thereafter his name was inducted in
the panel as per the G.0.Ms.No.279 Labour & Employment dated
27.12.2010. When the panel was yet to be implemented, it seems
that a charge memo was issued by the 2" respondent on 7.12.2010
under 17 (b) of Subordinate Service Rules. Though the Enquiry
Officer held that the charge was not proved, the 2" respondent
chosen to impose a punishment of stoppage of increment for 3
months without cumulative effect on 11.01.2012. Citing this as a
reason, his name has been seems to have been removed from the
https://h@éi\ﬁtéﬁ:bcourts.gov.in/hcservices/

11. In the reply, 1t has been stated that the punishment



dated 11.1.2012 was appealed to 1° respondent and the appeal was
allowed on 07.10.2013 as per the G.O.(D)No.506 by the first
respondent and the punishment was set aside. This aspect was not
disputed or denied by the respondents.

12. Citing these facts, the learned counsel for the
petitioner submitted that as on the crucial date, namely, on
01.09.2009, there was no charges pending against the petitioner.
The charge was included against the petitioner only after his name
was recommended and included in the panel for the post of District
Employment officer. This fact is also admitted in paragraph 5 of
the counter. When such being the case, it was argued that as
there was no charge pending on the crucial date and especially
when the punishment imposed subsequently was also expired, the
petitioner should not have been denied the promotion.

13. The order of the 1% respondent in G.0O.(D)No.506 dated
07.10.2013 is as follows:

“5.@8 Gt o, &L 1016 & L0 63T 360631 & & 3461 69T [5] & 63 1T UL, 141
sl BT Yralu  usdlurei  CaI uTIWS Sl H(HS H& H@LOT  HT S
SO LON & urfl&* 6] 6w 6ot OFu &Sl uf & svemen & &L Ulet ,
B(H.6U.UTVE B SILA, @1 mBlemnsu Gousmeveurul Ui L, 9] 8)I6u6VIT Iof& &
GLoey pemmuiL’ g 6w 6ot s My 6ot 6T (& (& 6UIMET &L UL L “ 91 gl
o _wit el 6w 6ot Slyesst L Liutestlest ] {p oo my T SHEI &@ s & Bns S
MGG S Lematemw 165 & CFuweumd  etewr (e, Gl&Ful &I,

Yol urem Hr& Ypeoamuilh &mgl.

6.CGv  mBIe HTUSTS  Lws SUULL  SUAfBTH  HI&LU Lissstlwimen it
CaIf uTemaue &Hlod BHV, &Hl(h.ALUTVED S, @eTBlensy  Gousmsveurul Ui Li
. VKNS &  @al uTemauul Lest  @ement & Sl ULl Lh BIm.

14. Relating to subsequent charges mentioned in paragraph 8 of
the counter in paragraph 4 of the reply 1t was stated that one
charge was dropped and another charge there was only very same
punishment of stoppage of increment for 3 months without
cumulative effect. In another charge, there was stoppage of
increment for 1 vyear without cumulative effect. If charges
leveled against the petitioner, after the crucial date, namely,
01.09.2009 indicates to the mind of the Court that all the charges
have been leveled by the 2™ respondent only to stop the
promotional chances of the petitioner, for all the charges related
to his officiation as District Employment officer 1in charge 1in
2007 at Theni. The crucial punishment dated 11.01.2012 which was
the reason for deleting the name of the petitioner from the panel
for the vyear 2010-2011 was ultimately set aside by the 1°°
respondent in Go.Ms.No.506 dated 7.10.2013.

oshesen 15. Aﬁ1 per the Judgment of this Court held in P.Stanley
s ?%%T?%ﬁSva “PfHe State of Tamil Nadu rep. by its Secretary to
Government, Public Works Department, Secretariat, Chennai-9 and
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another reported in 2013 (4) TNLJ 535 (Civil) held as follows:
“13.The crucial date in this case has to be taken as
14 December 2011, the date on which Thiru.Krishnamoorthy
Sugumar, Jjunior to the petitioner 1in the Engineering
service was given promotion as Superintending Engineer.
There was no charge memo pending against the petitioner
as on the date on which his junior was given promotion.
The representation given by the petitioner on 21 December
2011 to consider him for further promotion was kept in
cold storage. It was only when this Court directed the
first respondent to consider the case of the petitioner
vide order dated 13 June 2012 in W.P.No.10828 of 2012 the
representation was taken up for consideration. It is a
matter of record that only after this Court directed
consideration of the <case of the ©petitioner for
promotion, the second respondent has issued the charge
memo on 24 August 2012. Therefore it 1is evident that
either on the date of promotion of the Jjunior of
petitioner on 14 December 2011 or on the date on which
representation was made for promotion and the direction
issued by this Court for consideration of his case, there
was no charge memo pending so as to deny him promotion.
The charge memo issued long after the crucial date cannot
be the reason to deny legitimate promotion.
14.The Supreme Court in Union of India & Ors. V.
Sangram Keshari Nayak (2007) 4 Supreme 246 held that the
right to Dbe considered for promotion is a fundamental
right and such a right brings within its purview, an
effective, purposeful and meaningful consideration. The
Supreme Court in Sangram Keshari Nayak found that on the
day on which the Departmental Promotion Committee held
its meeting, no vigilance enquiry was pending against the
employee. The charge sheet was 1issued only after the
Departmental promotion Committee meeting. The Supreme
Court upheld the order passed by the High Court directing
the Government to promote the employee to the higher post

from the date when his junior was promoted,
notwithstanding the subsequent initiation of vigilance
proceedings.

15.The first respondent was therefore not Jjustified
in denying promotion to the petitioner on the ground of
initiation of disciplinary proceedings after the crucial
date.”

16.In another Judgment by this Court in Joseph v. The Deputy
Inspector General of Police, Tiruchirappalli Range, Trichirappalli
and another reported in 2014 (1) CWC 177 held as follows:
“15.In Subramanian v. Govt. of Tamil Nadu, 2008 (5)
hitps://ncservices.qoppiy-go8-W/irseviges’D i vision Bench of this Court (Elipe Dharma Rao
& S.Tamilvanan, JJ.) held that when an Employee 1is
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imposed of a punishment of stoppage of increment for two
years, without cumulative effect, that could be construed
only as a minor punishment and he could not be denied
further promotion, solely based on the date of increment,
if he is otherwise fit for promotion.
16.In the unreported Judgment N.Selvarajan v. The
Secretary to Government, W.P. (MD) Nos.3886 of 2010 & 2606
of 2010, dated 24.3.2010, this Court (P.Jyothimani, J.)
in a similar case, based on a Government Letter, when the
name of Inspectors of Local Fund Audit Department were
not included, on the ground that the stoppage of
increment was for a period of one year without cumulative
effect, wherein it was decided that the currency of
punishment was not from the date of increment, but from
the date of punishment. Accordingly, this Court quashed
that Order in the aforesaid Writ Petition and directed
the authorities to include the name of the Inspectors of
Local Fund Audit Department in the panel for promotion,
on the ground that the currency of stoppage of increment
of one vyear was over, commencing from the date of
punishment and not from the date of increment. In this
regard, 1t has been held as follows:
“5.Applying the dictum laid down by the
Division Bench in Subramanian's case cited
supra, there 1is absolutely no difficulty to
conclude on the facts and circumstances of the
present cases that the Petitioners having
suffered the minor punishment of stoppage of
increment for one year without cumulative
effect, which has already come to an end as
early as on 31.3.2009, I am of the considered
view that the Respondents, being under the legal
obligation, should include the names of the
Petitioners for promotion to the post of
Assistant Directors for the year 2009-2010."

17.This Court one another case in G.Anburaj v. Government of
Tamilnadu, rep. by its Secretary to Government, Commercial Taxes
and Registration Department, Secretariat, Chennai-9 and another
reported in (2013) 6 MLJ 305 as follows:
“17.In my view, subsequent charge memo cannot be put
against the petitioner for promotion for the year 2010-
2011. As rightly contended by the learned counsel for
the petitioner, the only impediment is charge memo, dated
8.4.2010. When the same was dropped, he has to be
promoted pursuant to inclusion of his name 1in the panel
for promotion to the post of Asst. Inspector General of
hitps://ncservices. qrous Yy pegervicesh for the year 2010-2011. Subsequent charge
memo, dated 7.3.2013 cannot be put against the
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petitioner, particularly when the juniors included in the
panel for the year 2010-2011 were promoted on 22.6.2010.
Hence, the impugned letter dated 23.3.2013 is quashed and
a direction is 1issued to the respondents to promote the
petitioner as Asst. Inspector General of Registration,
from the date on which his 1immediate Jjuniors were

promoted on notional basis, since G.0O. (D) No.501,
Commercial Taxes and Registration Department made it
clear that promotion shall be on notional basis. The

respondents are directed to complete the aforesaid
exercise, within a period of six weeks from the date of
receipt of copy of this order.”

18.In the 1latest Jjudgment of this Court rendered by His
Lordship Mr.Justice B.Rajendran in A.Kalaiselvan v. The State of
Tamil Nadu, Rep. By the Principal to Government, Commercial Taxes
and Registration Deprtment, Secretariat, Fort St. George, Chennai-
9 and another reported in 2016 Writ L.R. 847 as follows:

b when there 1is no currency of punishment on
the crucial date, the subsequent charge memo cannot be a
bar for promotion. Therefore, 1in the case on hand, as

stated above, the subsequent charge memo issued against
the petitioner after the crucial date cannot stand as a
bar for promotion to him. Thus, the impugned proceedings
of the respondent in denying to consider his case for
promotion citing pendency of a charge memo is
unsustainable in law.”

19.This Court is also consensus with the wview in those
decisions the learned judges of this Court have held that if there
is no charge or punishment on the crucial date for preparation of
panel for promotion, then subsequent punishment and even the
currency of punishment would not be a bar for granting relief.
This Court is in respectful agreement with the views expressed in
those decisions. Yet another extenuating factor if the petitioner
is admittedly retired on 31.05.2014, he was not going to officiate
as District Employment officer what all he would get is only
vindication of his grievance and some monetary benefit towards his
pension. At same time 1issuing charge memo for recommending the
name of an inter-caste married person that too for a post of over
head tank watch man for a panchayat when the petitioner was in-
charge as District Employment officer in 2007 clearly indicates a
vindictive attitude of the 2" respondent and that punishment had
subsequently set aside by Government on 7.10.2013 as mentioned
supra. Hence, the overall consideration of relevant records would
impulses this court to lean in favour of the petitioner. As the
facts mentioned above are in disputed by the respondents either in
hitps://ngsesvigeseesyris.gey/hcseiticesb ra 1 submissions before this Court. That it 1is
decided that this writ petition deserves grant of relief.



9

20.Accordingly, I am inclined to pass the following orders:-

(a) the writ petition is allowed. The first
respondent 1s directed to consider the case of the
petitioner for the promotion to the post of District
Employment officer (Recruitment by transfer) for the
year 2010-2011, and taking into the account of
retirement of the petitioner and further consider the
case of the petitioner for grant of monetary benefits
applicable.

(b) The entire exercise shall be completed by 1°°
respondent within a period of two months from the date
of receipt of the copy of this order. No costs.

Sd/-
Assistant Registrar (AS)
/True Copy/

Sub Assistant Registrar

vsa/skn

To

1.The Principal Secretary to the Government,
Labour and Employment Department,
Fort St. George, Chennai - 9.

2.The Director of Employment and Training
Guindy, Chennai - 32.

+1CC to Mr.M.V.Venkataseshan, Advocate Sr.No.81498
+1CC to Spl.Government Pleader Sr.No.74780

CSL/GSV/PM/SAR-3-23.12.16-9p-5C
Order made in

Writ Petition(MD) No.3887 of 2013
19.12.2016

https://hcservices.ecourts.gov.in/hcservices/



