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Civil Revision Petition filed wunder Article 227 of the
Constitution of 1India, against the fair and executable order,
dated 20.09.2016, made in I.A.No.197 of 2016 in I.A.No.189 of 2015
in 0.S.No.953 of 2013, on the file of the Principal District
Munsif Court, Dindigul.

For Petitioner : Mr.S.Anand Chandrasekar
for M/s.Sarvabhauman Assoclates

ORDER
This Civil Revision Petition has been filed against the fair
and executable order, dated 20.09.2016, made in I.A.No.197 of 2016
in I.A.No.189 of 2015 in 0.S.No0.953 of 2013, on the file of the
Principal District Munsif Court, Dindigul.

2. Facts of the case:

(1) The petitioner is the plaintiff and the respondents
are the defendants in the suit in 0.S5.No0.953 of 2013 on the file
of the Principal District Munsif Court, Dindigul. The petitioner
filed the suit for permanent injunction. Pending suit, he filed
I.A.No.189 of 2015 for appointment of Advocate Commissioner. The
said Application was ordered and Advocate Commissioner was

https:/heggppes earegy.idosvides®s inspected the suit property and filed his report
along with sketch. Thereafter, the petitioner has also filed
I.A.No.197 of 2016 for re-issuance of warrant to the same Advocate
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Commissioner on the ground that the Advocate Commissioner refused
to take note of the 0Odai situated at the eastern and western side
of the suit property in spite of the Memo of instructions given by
the petitioner. Further, the Advocate Commissioner has wrongly
mentioned the measurement of the suit property in his report.

(ii) The respondents filed written statement and resisted
the said application. The respondents denied all the averments
made in the affidavit and submitted that the Advocate Commissioner
inspected the suit property and filed his report as per the
warrant of commission. The petitioner filed his objection to the
Advocate Commissioner's report. Further, the petitioner has
examined the Village Administrative Officer as P.W.3 with regard
to existence and nature of Cart Track. The petitioner has to
prove his case only by oral and documentary evidence to be let in
by him and not by the report of the Advocate Commissioner. The
respondent further submitted that the suit property in S.No.227/7
was used as Cart Track for more than 120 years by the respondents
and by the Village people and adjacent to S.No.227/7, there is
agricultural lands in S.Nos.225 and 226 and the respondents are
using the suit property in S.No.227/7 as a Cart Track.

(iii) The 1learned Principal District Munsif, Dindigul,
considering the averments mentioned 1in the affidavit and the
counter affidavit and also considering the materials available on
record, dismissed the application holding that the petitioner has
to prove his case only by letting in evidence and also took note
of the contention of the respondents that the petitioner has
examined the Village Administrative Officer with regard to nature
of the property.

3. Against the said order dismissal dated 20.09.2016, the
petitioner has come out with the present Civil Revision Petition.

4. The learned counsel for the petitioner submitted that the
learned Principal District Munsif failed to see that the Advocate
Commissioner did not inspect the 0Odai on the eastern and western
side of the suit property in spite of the Memo of instruction
given by the counsel for the petitioner and the Advocate
Commissioner has wrongly mentioned the measurement in his report.
He further submitted that the learned Principal District Munsif 1is
not correct in dismissing the application on the ground that the
petitioner has to prove his case by letting 1in oral and
documentary evidence. Therefore, 1t 1is his contention that in
view of the mistake committed by the Advocate Commissioner in the
report and not inspecting the 0Odai, the Advocate Commissioner has
to be re-appointed for inspection of the property and the said
application has to be allowed.

5. Heard the learned counsel for the petitioner.
https://hcservices.ecourts.gov.in/hcservices/
6. On the application filed by the petitioner in I.A.No.189 of
2015, an Advocate Commissioner was appointed to inspect the suit



property and the Advocate Commissioner also inspected the suit

property and filed his report. As per the Warrant of Commission,
the Advocate Commissioner has inspected and measured the property
and noted down its physical features and filed his report. The

Advocate Commissioner did not inspect the 0Odai on the eastern and
western side of the suit property as alleged by the petitioner, as

there 1s no such direction in the warrant. The petitioner has
filed his objection to the report filed by the Advocate
Commissioner. Already the trial has commenced. The petitioner

has examined the Village Administrative Officer as P.W.3, who has
also deposed with regard to nature of the suit property. In the
circumstances, the petition for re-issuance of warrant to the
Advocate Commissioner 1is devoid of merits. The learned
Principal District Munsif, upon considering all the materials on
record, has dismissed the application giving cogent and wvalid
reasons.

7. The petitioner has filed the suit for permanent injunction
and it is for the petitioner to prove his case, by letting in oral
and documentary evidence, but not Dbased on the Advocate

Commissioner's report. It 1is well settled that Advocate
Commissioner cannot be appointed to collect evidence for the
parties to the suit. Therefore, the learned Principal District

Munsif has considered the materials 1in proper perspective and
there 1is no 1illegality or 1irregularity 1in the said order
warranting interference by this Court.
8. In the result, the Civil Revision Petition is dismissed.

No costs. Consequently, connected miscellaneous petition is
closed.
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