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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED 28.09.2016
CORAM
THE HONOURABLE MR.JUSTICE D.KRISHNAKUMAR
C.R.P(PD) (MD)No0.1979 of 2016

1.Kanagu

2 .Backiathai ..Petitioners/Plaintiffs
vSs.

1.Daniel John

2.Jemila Daniel . .Respondents/Defendants

Prayer: Civil Revision Petition filed wunder Article 227 of the
Constitution of India, praying this Court to set aside the docket

order dated 7.9.2016 and to direct the Subordinate Judge,
Thoothukudi to number the unnumbered O0.S.No....of 2016.
For Petitioners : M/s.M.P.Senthil
ORDER

This revision 1is filed against the docket order, dated
7.9.2016 and to direct the Subordinate Judge, Thoothukudi to number
the unumbered O0.S.No....of 2016.

2.The revision petitioners herein has filed a suit for

partition and for separate possession of the suit property. The
Subordinate court, Thoothukudi has returned the plaint on 15/9/2015
stating as follows:
Returned:
1.How the suit 1s maintainable to be stated. Since
partition asked to the purchaser, not to the co-sharer 1is
to be stated.
2.Court fee paid to be corrected.
3.Fresh docket sheet to be attached
Represented one month.
3.Again on 23.09.2015, the plaint was represented. After
several returns and representations, the plaint was finally returned
on 7.9.2016 stating that:
Returned
I.Citation given by the counsel 1is not reliable to
the suit. Hence returned.
Represent one month.
Against the said return, the Petitioner has filed the present Civil
Revision Petition.

4.The original owners have executed a sale deed in favour of

the defendants. Now they are all Jjoint pattadhars 1in the suit.
Therefore at this stage, the Trial Court cannot go into the merits
hitps://hegepvices praurntsgoy dndcsenviges/ at 311 the suit/plaint is bad for non-jointer of
necessary parties, it can be decided only at the time of final
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disposal. Hence the return of the plaint by the trial Court is
erroneous.

5.The revision petitioners filed the suit for partition and for
separate possession and the trial Court has returned the plaint for
the reason that the co-sharers of the revision petitioners have not
been impleaded as a party-defendant in the said suit. Even though
the said defect was explained by the revision petitioners, that was
not accepted by the trial Court and the plaint was again and again
returned for complying with the said defects. However, taking into
consideration of the above said facts and circumstances, the Sub
Court, Thoothukudi at this stage ought to have numbered the suit
and cannot return the said plaint itself for non-jointer of
necessary parties, who are the erst-while co-sharers. If at all,the
co-sharers were not impleaded in the suit, it can be decided only
after numbering of the suit and it is for the parties to object that
the suit 1s bad for non-jointer of necessary parties. In view of
the above, this Court is inclined to pass the following order:

6.The revision Petitioner 1s directed to re-submit the plaint
in the above unnumbered 0.S.No....of 2016 before the Sub-Court,
Thoothukudi within a period of two weeks from today. On such
representation, the Sub-Court, Thoothukudi is directed to number the
above plaint, subject to the condition that the Petitioners have
complied with the defects already pointed out by them. The Court
below is at liberty to point out any other defects, if so warranted
and it is for the Petitioners to rectify the same as per the returns
made by the Court below, without prejudice to the rights, to raise
all the contentions at the later stage, including maintainability
of the suit.

7.With the above observations and directions, the Civil
Revision Petition is disposed of. No costs.
sSd/-
28.09.2016

FOR BEING MENTIONED

This petition having been posted on this day, under the caption “for
being mentioned”. In pursuance to the order of this court dated
06.10.2016 and made in CRP(MD)No0.1979/2016 herein the presence of the
above said Advocates, this court made the following order:-

This matter has been 1listed today under the caption for being
mentioned at the instance of the learned counsel for the petitioners.

2. The learned counsel for the petitioners would submit that while
this court passed an order dated 28.09.2016 in CRP.PD(MD)No.1979 of 2016,
this court directed the Registry to return the original plaint to the
petitioner. However, in the order copy, the said direction has not been
mentioned and hence, he wants the said direction.

https://hcservices.ezourtslgv.iasenidcesr ther submitted that in the said order, in Para No.6, the
revision petitioners are directed to resubmit the plaint in the
unnumbered OS.No... of 2016 before the Sub Court, Thoothukudi, within a
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period of two weeks from today i.e., on 28.09.2017. However, the
petitioners have received the order copy only on 03.10.2016 and hence, he
wants further two weeks time.

4. In view of the said submissions made by the learned counsel for
the petitioners, I am inclined to pass the following order:

1)The Registry is directed to return the original plaint to the
revision petitioners forthwith.

ii) The revision petitioners are directed to resubmit the plaint in
the above unnumbered 0.S.No.... of 2016 before the Sub Court, Thoothukudi
within a period of two weeks from today i.e., on 06.10.2016.

1iii) The Registry 1s directed to issue fresh order copy immediately
after carry out the above said correction.

To the baove said extent, the order is clarified.

sd/-
Assistant Registrar (AS)
/True Copy/

Sub Assistant Registrar (CS)
Madurai Bench of Madras High Court,

Madurai-23.
To

(*) To be substituted for the order already despatched.
The Subordinate Judge, Thoothukudi.

Copy to : The Section Officer, VR Section,
Madurai Bench of Madras High Court, Madurai.

+lcc to M/s.M.P.Senthil, Advocate in SR.57298 & 59964

C.R.P(PD) (MD)No0.1979 of 2016

28.09.2016
vsn
PBK/CK/SAR-I 03/10/2016 ::2P-3C: (IT)
PBK/CK/SAR-I 06/10/2016 ::3P-5C: (IT)

https://hcservices.ecourts.gov.in/hcservices/



