
IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 08.08.2016

CORAM

THE HONOURABLE MR.JUSTICE T.S.SIVAGNANAM

W.P.No.26401 of 2016
AND 

WMP.NO.22625 OF 2016

C.Mahendran             ...Petitioner

Vs.

The Regional Transport Officer,
Tiruvarur.        ...Respondent

PRAYER: Writ Petition filed under Article 226 of Constitution of
India  praying  to  issue  Writ  of  mandamus  to  forbear  the
respondent herein from demanding authorization Tax (Rs.82,500/-
+  5,500/-  as  fees)  vide  in  N.Dis.No.17453/A2/16,  dated
15.07.2016  for  the  period  from  08.07.2012  to  07.07.2016  for
accepting  surrender  of  National  Permit  in  respect  of  the
petitioner's Goods Carrier Lorry Reg.No.KA-01/B-2417 forthwith.

For Petitioner : Mr.K.Hariharan

For Respondent : Mr.A.Zakkir Hussain, GA

    ORDER

Heard  Mr.K.Hariharan,  learned  counsel  for  the
petitioner and Mr.A.Zakkir Hussain, learned Government Advocate
for the respondent and  with their consent, the writ petition
itself is taken up for disposal.

2.  The  petitioner  seeks  for  a  direction  on  the
respondent  to  forbear  the  respondent  from  demanding
authorization Tax for the period from 08.07.2012 to 07.07.2016
for accepting surrender of National Permit in respect of the
petitioner's  Goods  Carrier  Lorry  bearing  Registration  No.KA-
01/B-2417.

3. The petitioner was granted with the authorization to
ply the vehicle outside the State of Tamil Nadu for a period of
one year i.e. from 11.07.2011 to 07.07.2012.  Records of the
proceeding show that beyond 07.07.2012, the petitioner has not
renewed the authorization.  Thus, it is deemed that the vehicle
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did not ply outside the State of Tamil Nadu though it is a
National Permit Vehicle.  The petitioner now intends to sell the
vehicle  and  therefore,  he  has  approached  the  authorities  for
surrendering the permit.  At that juncture, the respondent has
refused  to  accept  the  application  and  returned  the  same
directing the petitioner to pay authorization tax for the period
form 08.07.2012 to 07.07.2016.

4. The petitioner's case is that when admittedly the
authorization was not renewed beyond 07.07.2012, the question of
demanding authorization tax till the date of surrender i.e. from
08.07.2012  to  07.07.2016  is  untenable.   In  support  of  his
contentions, learned counsel has relied upon the decisions of
this Court in S.Jaganathan v. the Regional Transport Officer,
North East, Chennai (W.P.No.26068 of 2014, dated 30.10.2014),
which  was  followed  in  N.Jaiganesh  v.  The  Regional  Transport
Officer, Tiruvarur (W.P.No.17103 of 2015, dated 23.06.2015) and
S.Kalyanaraman  v.  The  Regional  Transport  Officer,  Tiruvarur
(W.P.No.23331 of 2015, dated 05.08.2015).

5. The respondent, in the written instructions given to
the learned Government Advocate, vide letter dated 04.08.2016,
has submitted that the petitioner has to pay every quarterly or
half-yearly or annually the consolidated fee of Rs.16,500/- plus
authorization  fee  of  Rs.1,000/-,  plus  service  charges  of
Rs.100/- to ply his vehicle through the territory of India and
this scheme was introduced with effect from 01.04.2012.  With
regard  to  the  circular  issued  by  the  Commissioner,  it  is
submitted that it is only an executive order issued during 2001
and in terms of Rule 175(e) of the Tamil Nadu Motor Vehicles
Rules 1989, while prescribing the National Permit condition, it
is  defined  that  the  vehicle  shall  at  all  time  carry  the
authorization  under  the  National  Permit.   Further,  it  is
submitted  that  the  Accountant  General,  Chennai,  has  raised
objection  paras  of short levy  of fees for  non collection of
authorization fees in respect of National Permit Goods vehicle.
Therefore,  it  is  submitted  that  the  demand  made  by  the
respondent is legal and valid.  

6. The above said issues were considered by this Court
in  the  case  of  S.Jaganathan  (supra)  and  in  fact  identical
objection was raised in that case also by the Regional Transport
Officer  concerned  and  after  taking  into  consideration  of  all
these factors as well as the circular issued and other orders
passed in similar writ petitions, the writ petition was allowed.
At this stage, it is useful to refer to the operative portion of
the order and direction, which are extracted below:

“7. As noticed above, the petitioner's
National Permit was valid upto 23.09.2017 and the
authorization granted was valid till 23.09.2013.
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Thereafter,  the  petitioner  did  not  renew  the
authorization and did not pay the tax, therefore,
technically the vehicle cannot ply outside the
state of Tamil Nadu.  Thereafter, the petitioner
sought to surrender the National Permit and made
an application on 20.08.2014, to consider such
application,  the  respondent  demanded
authorization tax for the period from 24.09.2013
to 23.09.2014 i.e., till the date of accepting
the surrender of the permit.  The correctness of
this  demand  has  to  be  decided  in  this  writ
petition.  An  identical  question  arose  for
consideration before this Court in the case of
K.S.Thiagarajan  vs.  The  Regional  Transport
Officer  in  W.P.No.17452  of  1991,  dated
03.09.1992.  In the said case, this Court after
taking  into  consideration  the  earlier  orders
passed on similar issue held that the demand of
authorization  tax  was  not  sustainable  and  the
demand was quashed.  The operative portion of the
order reads as under:-

6. In my view, the subject matter of dispute
is covered by the earlier judgments of this Court
viz., by S.Govindasamy, J., in W.P.Nos.12300 and
12301  of  1990,  dated  10.08.1990,  and  by
Kanakaraj,J.,  in  W.P.No.1946  of  1991  dated
21.03.1991  and  W.P.No.18675  of  1990,  dated
21.01.1991.  The learned Judges have held that if
no  application  for  authorization  is  made,  no
demand  could  be  made.   The  learned  Judges
followed the earlier ruling of T.Sathiadev,J., in
W.P.No.2067 of 1985, dated 04.11.1987.  Since the
vehicle has been off the road from March, 1989,
in other states, he is not liable to pay any tax
or penalty as has been demanded.  I have also
carefully considered the argument of the learned
Additional  Government  Pleader,  who  relied  on
Section  7  of  the  Tamil  Nadu  Motor  Vehicles
Taxation Act and the Rules made thereunder with
regard  to  the  issue  of  national  permit  and
contends that the petitioner is liable to  pay
the tax and penalty.  I am of the view that the
impugned demand has got to be set aside for the
simple reason that there is no legal basis for
making a demand like this.  It is also the case
of the petitioner that the petitioner has been
plying in Tamil Nadu only from March, 1989, for
carrying water to Oil and Natural Gas Commission
and the Shipping Corporation of India and that
the vehicle had not entered into any other State
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and in fact, the vehicle has been plying only in
Tamil Nadu and the tax due to Tamil Nadu had eben
pad upto 31.12.1991 and there are no arrears.  As
the petitioner has not made any application for
grant of authorization as required under Rule 87
of the Central Motor Vehicle Rules, 1989, I do
not think that the petitioner is liable to pay
any tax or penalty due to the other State.  The
authorization itself has to be issued under Form
47 subject to payment of tax, if any, levied by
the concerned State.

7. That apart, Section 7 of the Tamil Nadu
Motor Vehicles Taxation Act will not come to the
aid of the State to collect the tax which is due
to other State.  'Tax' is defined in the Motor
Vehicles Act itself under Section 2(S) of the
Act, which means, the tax leviable under the Act.
Section 7 of the Act, if at all, can be applied
only to Tamil Nadu and not to other States.  In
the instant case, the petitioner has paid the tax
due to the State of Tamil Nadu.  Hence, I do not
think, that Section 7 of the Act can be applied
to the facts of this case as contended by the
learned Additional Government Pleader.  So, I am
not above to agree with the learned Addl. Govt.
Pleader, that the impugned demand is valid in
law,  Kanakaraj,J.,  has  considered  the  earlier
decisions  in  W.P.No.18675  of  1990,  dated
21.01.1991 and I am of the view that the issue
raised  by  the  petitioner  has  been  decided  in
favour of the petitioner by Kanakaraj,J.  It is
useful to extract paragraph 3 of the order in
W.P.No.18675 of 1991, dated 21.01.1991.

“The  learned  counsel  for  the  petitioner
cites before me two judgments in support of his
contention.  In W.P.No.2067 of 1985 (P.Murugesan
vs.  The  State  Transport  Authority,  Madras-5)
Sathiadev,J.  (as  he  then  was)  has  held  on
04.11.1987 that, if an application had been made
for  authorization,  then  it  might  be  for  the
authorities  to  consider  the  application  and
demand  the  authorisation  fee.   But  if  no
application  at  all  had  been  made  for
authorisation,  then  no  demand  could  be  made.
This judgment of Sathiadev,J. (as he then was)
followed by Govindasamy,J., in W.P.No.12300 and
12301  of  1990  (M.Venkatakrishnan  vs.  The
Secretary, Regional Transport Authority, Madras
(South),  Madras-32.   In  that  case  also,  no
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application had been made for authorisation for
the  period  from  01.04.1989  to  18.07.1990.
Therefore,  for  that  period,  the  learned  Judge
held that no authorisation fee was payable by the
vehicle owner”.

8. It is seen from the impugned order that
the  vehicle  owner  has  paid  the  home  tax  upto
31.12.1991,  whereas  the  composite  tax  has  not
been  paid  from  01.10.1989  to  31.03.1990  and
authorisation was not renewed from 01.04.1990 to
31.03.1991  and  from  01.04.1991  to  31.03.1992.
When  once  no  application  had  been  made  for
authorisation or the period from 01.04.1990 to
31.03.1991 and from 01.04.1991 to 31.03.1992, I
am of the view, that no authorisation fee was
payable by the vehicle owner.  

9. For the fore-going reasons, I held that
in this case also the petitioner will be entitled
to relief as prayed for.  The impugned demand is
liable  to  be  quashed.   Accordingly,  the  writ
petition is allowed and the impugned demand is
quashed.  However, there will be no order as to
costs.  

8. It is further seen that the Transport
Commissioner, Chennai had issued a circular in
Circular No.36 of 2001, dated 03.09.2001, wherein
a  circular  has  been  issued  to  the  Regional
Transport  Officers  to  accept  the  surrender  of
permits without insisting proof of payment of tax
and payment of composite tax, if authorization
expired.  The stand taken by the respondent in
the counter affidavit stating that the circular
is only a executive order issued in 2001, cannot
be a valid stand to state that the circular need
not be complied with.  The circular having been
issued by the Head of Department, namely, the
Transport Commissioner, unless it is withdrawn,
modified  or  cancelled,  is  bind  on  the  all
subordinate  officers  including  the  respondent
also.  Therefore, the circular No.36 of 2001,
binds the respondent and as per the circular,
such demand of authorization tax is not tenable.
  

9. The decision rendered in W.P.No.17452 of
1991,  dated  03.09.1992,  referred  supra,  was
rendered  after  referring  to  several  earlier
orders, which have also been cited in the said
order.   Therefore, the order cannot be ignored
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stating that it will be applicable only for that
petitioner, though the benefit may be applicable
to the individual petitioner, yet this Court is
entitled to see the law laid down in the decision
to apply the same in similar cases. 

10. As stated above in the counter affidavit
that  the  respondent  has  admitted  that  the
authorization  has  not  been  renewed  beyond
23.09.2014.   Thus,  by  following  the  decision
referred above and the circular of the Transport
Commissioner, it is held that the respondent is
not justified in demanding the authorization tax
of Rs.16,500/- for the period from 24.09.2013 to
23.09.2014.  

11.  Accordingly,  the  Writ  Petition  is
allowed  and  the  respondent  is  restrained  from
demanding authorization tax (Rs.16,500/-) vide in
N.Dis.No.A1/46562/2014, dated 04.09.2014, for the
period  from  24.09.2013  to  23.09.2014,  for
accepting surrender of National permit in respect
of petitioner's goods.  No costs.  Consequently,
connected miscellaneous petition is closed.”

7. The above decisions squarely applicable to the facts
and circumstance of the present case, as the petitioner did not
renew  the  authorization  beyond  07.07.2012.   Therefore,  it  is
deemed that the vehicle was not operated outside the territory
of State of Tamil Nadu though the vehicle had a National Permit.

8. In the light of the above, the writ petition is
allowed and the respondent shall not demand authorization tax
(Rs.82,500/-, + 5,500/- as fees) as demanded in the proceedings
dated 15.07.2016 for the period form 08.07.2012 to 07.07.2016
for accepting Surrender of National Permit in respect of the
petitioner's  Goods  Carrier  Lorry  bearing  Registration  No.KA-
01/B-2417  by  accepting  the  petitioner's  application  dated
07.06.2016 which shall be represented by the petitioner along
with  a  copy  of  this  order.   No  Costs.  Consequently,
Miscellaneous Petition is Closed.

rkm     Sd/-
     Asst.Registrar

 
    /true copy/

Sub Asst. Registrar
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To

The Regional Transport Officer,
Tiruvarur.

+ 1 cc to MR.K.HARIHARAN, ADVOCATE SR 45310

+ 1 CC TO THE GOVT.PLEADER, SR 45243

KR/17/8/16                   
W.P.No.26401 of 2016
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