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A . N o .  5 9 5 0  o f  2 0 1 0
I N

C . S . N o .  3 6 7  o f  2 0 1 0

C . V . K A R T H I K E Y A N  ,  J .  

This application has been filed under Order  14 rule 8 of O.S. Rules read 

with  39  Rule  2-A  of  Civil  Procedure  Code,  to  pass  an  order  detaining  the 

respondent  in  civil  prison for  her  violated  the  order  of  interim injunction  dated 

06.08.2010 and subsequently extended on 01.10.2010 by this Court in O.A.No. 

455 of 2010 in C.S.No.  367 of 2010 as the same has been disobeyed by the 

respondent  and  to  punish  the  respondent  for  having  committed  and  act  of 

contempt of Court in the course of schedule proceedings.

2 . C.S.No. 367 of 2010 has been filed by the applicant herein for the 

following relief:-

(a)   for  grant  of  a  permanent  injunction  restraining  the  defendant  by 

themselves,  their  servants,  agents  or  any  one  claiming  through  them  from 

adopting and/or using the plaintiff's Trade Mark 'Narayana Pearls Gems & Jewels' 

as the defendant's trade name/trading style or part of its trade name / trading style 

or in any of its manufacturing activities, goods, bills, invoices, price lists, name 
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tags, calendars, name boards, sign boards, packing materials or complimentary 

items, advertisements in newspapers, magazines, television, hoardings, websites, 

internet, etc.,

(b)   for  grant  of  a  permanent  injunction  restraining  the  defendant  by 

themselves, their servants, agents or any one claiming through them from in any 

manner  passing  off  their  goods as that  of  the  plaintiff's  by using  the  plaintiff's 

Trade Mark 'Narayana Pearls Gems & Jewels' or any of its colourable imitations or 

variations including 'Om Narayana Pearls' either as a trade mark or trading style 

or  part  of  its  trade  mark  or  trading  style  for  any  of  its  manufacturing  and/or 

marketing activities.

(c) directing the defendant to render a true and proper account of profits 

earned  by  them through  the  manufacture  and  sale  of  the  products  using  the 

plaintiff's trade mark 'Narayana Pearls Gems & Jewels' as part of its trading style 

and directing the defendant to pay to the plaintiff  the said profits so earned by 

them using the plaintiff's trade mark 'Narayana Pearls Gems & Jewels' as part of 

its trading style.

(d)  directing the defendant to pay to the plaintiff  a sum of Rs. 10 lakhs 
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being the liquidated damages for use of the plaintiff's trade mark 'Narayana Pearls 

Gems &  Jewels'  as  part  of  its  trading  style  together  with  interest  at  24% per 

annum from the date of plaint till date of payment;

(e)  directing the defendant to surrender to the plaintiff the entire stock of 

unused  plaintiff's  trade  mark  'Narayana  Pearls  Gems & Jewels'  as  part  of  its 

trading  style,  labels,  cartons,  boxes  and  any  other  materials,  blocks, 

advertisements, with literature and any other materials containing and consisting 

of the plaintiff's trade mark 'Narayana Pearls Gems & Jewels' as part of its trading 

style for destruction; and

(f) directing the defendant to pay to the plaintiff the cost of the suit.

 

3 . In the said application, the applicant had filed O.A.No. 455 of 2010 

seeking an order of interim injunction restraining the respondent by themselves, 

their  servants,  agents or any one claiming through them from adopting and/or 

using  the  applicant's  Trade  Mark  'Narayana  Pearls  Gems  &  Jewels'  as  the 

respondent's trade bane/trading style or part of its trade name/trading style or in 

any of its manufacturing activities, goods, bills, invoices, price lists, name tags, 

calendars, name boards, sign boards, packing materials or complimentary items, 

advertisements  in  newspapers,  magazines,  television,  hoardings,  websites, 
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internet etc., pending disposal of the suit.

4 . This Court  after  hearing both sides had granted the injunction as 

prayed for.  It had been further observed on 01.10.2010 that the respondent had 

been disobeying the order of  Court  and consequently it  was informed that  the 

applicant  intends  to  file  an  application  to  punish  the  respondent  for  contempt 

ofCourt.

5 . In this application, it had been stated in the affidavit that the interim 

order was communicated to the respondent on 31.08.2010 by way of registered 

post  acknowledgment  due which was acknowledged on 04.09.2010.  Again  the 

said applications came up for hearing and the interim order was extended in the 

presence of the respondent's counsel.  It had been stated that the respondent had 

been continuously violating and disobeying the order of injunction granted by this 

Court.  It had been further stated that this has caused much inconvenience and 

wrongful  loss  to  the  applicant  herein.    It  is  also  stated  that  the  respondent 

company continuously to carry on similar business without any registered Trade 

Mark thereby violating the registered Trade Mark of the applicant.  It had been 

therefore stated that the respondent must be punished by an order of this Court.
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6 . The  respondent  had  been  served.   Affidavit  of  service  has  been 

filed.  The respondent had also refused to receive the notice sent by the learned 

counsel for the applicant.  It is clear that the respondent is deliberately evading 

service of notice.  It is therefore clear that the respondent is committing an act of 

disobedience.   In this connection in (1998) 7 SCC 59, it had been held that after 

comparing provisions under Order 21 Rule 32(1) of CPC and Order 39 Rule 2-A 

CPC has follows:-

“ 1 2 .   B u t  the  pos i t i o n  und e r  Ru l e  2- A  of  O r d e r  

39  is  di f f e r e n t .   E v e n  if  the  inju n c t i o n  ord e r  was  

sub s e q u e n t l y  set  as id e ,  the  dis o b e d i e n c e  doe s  not  get  

era s e d .   It  may  be  a  di f f e r e n t  mat t e r  that  the  rig o u r  of  

such  dis o b e d i e n c e  may  be  tone d  do w n  if  the  ord e r  is  

sub s e q u e n t l y  set  as id e .   F o r  wh a t  pur p o s e  is  the  

pr o p e r t y  to  be  atta c h e d  in  the  cas e  of  dis o b e d i e n c e  of  

the  ord e r  of  inju n c t i o n ?   Su b - rul e  (2 )  pr ov i d e s  that  if  

the  dis o b e d i e n c e  or  brea c h  con t i n u e s  bey o n d  on e  yea r  

fro m  the  date  of  atta c h m e n t ,  the  C o u r t  is  emp o w e r e d  to  

sel l  the  pr o p e r t y  unde r  atta c h m e n t  and  co m p e n s a t e  the  

aff e c t e d  part y  fro m  suc h  sal e  pro c e e d s .   In  oth e r  

wo r d s ,  atta c h m e n t  wi l l  con t i n u e  on ly  til l  the  brea c h  

con t i n u e s  or  the  dis o b e d i e n c e  pe r s i s t s  subj e c t  to  a  limi t  

of  one - yea r  per i o d .  If  the  dis o b e d i e n c e  cea s e s  to  

con t i n u e  in  the  mea n w h i l e ,  the  atta c h m e n t  als o  wo u l d  

cea s e .  Th u s  even  und e r  O r d e r  39  Ru l e  2 - A ,  the  
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atta c h m e n t  is  a  mo d e  to  co m p e l  the  opp o s i t e  par ty  to  

ob ey  the  ord e r  of  inju n c t i o n .  B u t  deta i n i n g  the  

dis o b e d i e n t  par ty  in  civ i l  pr i s o n  is  a  mo d e  of  

pun i s h m e n t  for  his  bei n g  gui l t y  of  suc h  dis o b e d i e n c e .

13 . Th e  wor d s  “a n d  may  als o ”  app e a r i n g  

in  Ru l e  2 - A  wer e  sou g h t  to  be  give n  a  mea n i n g  that  the  

cou r s e  sug g e s t e d  ther e a f t e r  in  the  Ru l e  has  to  be  

res o r t e d  to  as  an  opt i o n  add i t i o n a l  step ,  a  res o r t  to  

whi c h  wo u l d  be  imp e r m i s s i b l e  with o u t  co m p l y i n g  wi th  

the  fir s t  cou r s e  sug g e s t e d  in  the  Ru l e .   Th e  wo r d  

“a l s o ”  has  di f f e r e n t  attr i b u t e s  and  its  mea n i n g  is  not  

to  be  con f i n e d  to  “fu r t h e r m o r e ” .   In  leg a l i s t i c  use ,  the  

wo r d  “a l s o ”  can  be  emp l o y e d  to  den o t e  oth e r  

mea n i n g s  as  wel l .   In  B l a c k' s  L a w  D i c t i o n a r y ,  the  

wo r d  “a l s o ”  has  the  fol l o w i n g  var i e t y  of  mea n i n g s :

“ A l s o . -  B e s i d e s ;  as  wel l ;  in  add i t i o n ;  likew i s e ;  

in  like  man n e r ;  simi l a r l y ;  too ;  with a l .  So m e  oth e r  

thin g ;  inc l u d i n g ;  fur th e r ;  fur th r e m o r e ;  in  the  sam e  

man n e r ;  mor e o v e r ;  nea r l y  the  sa m e  as  the  wor d  'and'  

or  'likew i s e' . ”

14 .   Sin c e  the  wor d  “a l s o ”  can  have  mea n i n g s  

such  as  “a s  wel l ”  or  “l ike w i s e ” ,  can n o t  thos e  

mea n i n g s  be  used  for  und e r s t a n d i n g  the  sco p e  of  the  

tri o  wo r d s  “a n d  may  als o ” ?  Th o s e  wor d s  can n o t  

alt o g e t h e r  be  deta c h e d  fro m  the  othe r  wo r d s  in  the  

sub - rul e .  H e r e  aga i n  the  wo r d  “an d ”  nee d  not  

nec e s s a r i l y  be  und e r s t o o d  as  den o t i n g  a  con j u n c t i v e  
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sen s e .   In  Str o u d' s  Jud i c i a l  di c t i o n a r y ,  it  is  state d  that  

the  wor d  “a n d ”  has  gen e r a l l y  a  cu m u l a t i v e  sen s e ,  but  

so m e t i m e s  it  is  by  for c e  of  a  con t e x t  rea d  as  “ o r ” .  

M a x w e l l  on  Int e r p r e t a t i o n  of  Sta t u t e s  has  rec o g n i s e d  

the  abov e  use  to  car r y  out  the  inte r p r e t a t i o n  of  the  

leg i s l a t u r e .   Th i s  has  been  app r o v e d  by  this  C o u r t  in  

Ish w a r  Sin g h  B i n d r a  v.  Sta t e  of  U . P .  Th e  pri n c i p l e  of  

nos c i t u r  a  soc i i s  can  pr o f i t a b l y  be  used  to  con s t r u c t  

the  wor d s  “an d  may  also ”  in  the  sub - rul e .   

15 . H e n c e  the  wo r d s  “an d  may  als o ”  in  

Ru l e  2- A  can n o t  be  inte r p r e t e d  in  the  con t e x t  as  

den o t i n g  a  step  whi c h  is  pe r m i s s i b l e  only  as  add i t i o n a l  

to  atta c h m e n t  of  pr o p e r t y  of  the  opp o s i t e  par t y .  If  tho s e  

wo r d s  are  inte r p r e t e d  like  that ,  it  may  lead  to  an  

an o m a l o u s  situ a t i o n .   If  the  pe r s o n  wh o  def i e s  the  

inju n c t i o n  ord e r  has  no  pro p e r t y  at  all ,  the  C o u r t  

bec o m e s  tota l l y  po w e r l e s s  to  dea l  with  suc h  a  

dis o b e d i e n t  par ty .  H e  wo u l d  be  imm u n e d  fro m  all  

con s e q u e n c e s  even  for  any  ope n  def i a n c e  of  a  C o u r t  

ord e r .   N o  inte r p r e t a t i o n  sha l l  be  all o w e d  to  bri n g  

abo u t  suc h  a  ste r i l e  or  ano m a l o u s  situ a t i o n  (vid e  

C o n s t i t u t i o n  B e n c h  in  V i d y a c h a r a n  Shukl a  v.  

K h u b c h a n d  B a g h e l ) .  Th e  pra g m a t i c  inte r p r e t a t i o n ,  

the r e f o r e ,  mus t  be  this :  it  is  op e n  to  the  C o u r t  to  atta c h  

the  pro p e r t y  of  the  diso b e y i n g  party  and  at  the  sam e  

time  the  C o u r t  can  ord e r  him  to  be  deta i n e d  in  civ i l  

pri s o n  als o  if  the  C o u r t  dee m s  it  nec e s s a r y .   Sim i l a r l y ,  

the  C o u r t  whi c h  ord e r s  the  pe r s o n  to  be  deta i n e d  in  

civ i l  pri s o n  can  als o  atta c h  the  pr o p e r t y  of  that  per s o n .  
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B o t h  step s  can  be  res o r t e d  to  or  one  of  the m  alon e  

nee d  be  ch o s e n .   It  is  left  to  the  C o u r t  to  dec i d e  on  

con s i d e r a t i o n  of  the  fact  situ a t i o n  in  eac h  cas e . ”

Following the dictum given by the Hon'ble Supreme Court and since it is clear that 

the respondent  is continuing to carry on the business even though there is an 

order of injunction, this application is allowed and the respondent is directed to 

detain in civil prison for a period of two weeks.

7 . The  learned  counsel  appearing  for  the  applicant  is  to  take  out 

necessary steps before the Master, High Court,  Madras, to implement the said 

order detaining the respondent in civil prison.

Vsg 22.11.2016

    ( 2/ 2 )
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C . V . K A R T H I K E Y A N  ,  J .  

vsg

A . N o .  5 9 5 0  o f  2 0 1 0
I N

C . S . N o .  3 6 7  o f  2 0 1 0

2 2 . 1 1 . 2 0 1 6

(½ )
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