IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 03.08.2016
CORAM

THE HONOURABLE MR.JUSTICE HULUVADI G.RAMESH
AND
THE HONOURABLE MR.JUSTICE M.V.MURALIDARAN

W.A.No.2376 of 2013
D.Rajan Dev . Appellant
2., &

1. The Government of Tamil Nadu
rep.by itsiSecretary
Housing & Urban Development Department
Fort St.George
Chennai 600 009

2. The Chennai Metropolitan Development Authority
rep.by-its Member Secretary
No.1l, Gandhi Irwin Road
Egmore, Chennai-600 008

3. The Chairman
Tamil Nadu Electricity Board
No.800, Anna Salai
Chennai 600 002

4. The Executive Engineer (Construction)
Tamil Nadu Electricity Board
Anna Nagar, Chennai
(RR3 & 4 impleaded as party respondents
vide order dated 22.1.2014 in M.P.No.1l of 2014)
Respondents

Appeal under Clause 15 of the Letters Patent, against the
order dated 22.10.2013 made~in W.P.No.18238 of 2013.

Writ Petition filed Under Article 226 ' of the constitution of
India praying for a Writ of Certiorarified Mandamus calling for
the records of the 2nd respondent in ref. Letter No.
C3/6476/2011 dated 31.8.2012 and Letter NO.C3 (N) /6476/2011
dated 19.4.2013 quash the same as arbitrary and illegal and
consequently direct the 2nd respondent to levy premium FSI
charges to the extent of actual additional construction of 1102
Sg.mts (proportionate land area of 639 sg.mts) at the rates
prevailing at the time of making the application on 4.5.2011 and
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further approve the additional the construction put up by the
petitioner in Block A : Stilt/ GF (Shop cum Parking) + 7 floors
Block B C and D : Stilt + 7 floors residential with 210
dwelling units at S.No.223 224 and 225 T.S.No.113/2 Block
NO. 65 Padi Village Padikuppam Road, Chennai submitted to the
second respondent by their application for the revised planning
permission dated 4 May 2011 as per Regulation 36 of the
Development Regulations.

For Appellant :: Mr.R.Syed Mustafa

For Respondents:: Mrs.A.Srijayanthi
Special Government Pleader for R1
Mr.K.Raja Shrinivas for R2
Mr.P.R.Dhilip Kumar for R3 & R4

JUDGMENT
(Judgment of the Court was made by HULUVADI G.RAMESH, J.)

This appeal by the writ petitioner 1is against the order
passed by the learned single Judge, holding that the
appellant/writ petitioner 1s 1liable to pay the premium FSI
charges at the rates prevailing on the date of approval, solely
on the ground that the second respondent-CMDA is entitled to
calculate the “levy of premium FSI charges taking into account
the guideline rate prevalent as on the date of filing of the
application for approval of the additional construction and not
from the date on which the approval is being granted. In this
regard, the learned counsel for the appellant has relied upon a
judgment of the Apex Court in the case of Union of India and
another v. Mahajan Industries Ltd., and another, (2005) 10 SCC
203.

2. Heard the learned counsel for the parties.

3. It appears that the appellant/writ petitioner, being a
developer, is said to have submitted an application for planning
permission to construct -a-residential-cum-—shopping building at
Survey Nos.223, 224 and 225,  Padi’ Village, Padikuppam Road,
Chennai and the approval @ was also granted by the second
respondent-CMDA on 1.7.2009. Thereafter, while the construction
was 1in progress, on the introduction of a Scheme called “premium
FSI” by the Government of Tamil ©Nadu, the appellant/writ
petitioner is said to have submitted an application under the
said scheme on 4.5.2011 for approval of the additional FSI area
and such revised approval is also said to have been granted by
the first respondent-Government on 29.5.2012. However, on the
issue as to whether the builder is liable to pay the premium FSI
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charges to the CMDA as per the guideline rate prevailing on the
date of sanctioning the application for planning permission or
the rate prevalent as on the date of filing of the application,
the learned single Judge, by the impugned order, has opined that
the guideline rate applicable as on the date on which approval
was granted by the Government alone would apply in a case of
this nature, as there was no undue delay on the part of the
Government to consider the application for approval.

4. We have gone through the judgment of the Apex Court in
the case of Union of India and another v. Mahajan Industries
Ltd., and another, (2005) 10 SCC 203, wherein the Apex Court,
while dealing with the finding recorded by the High Court that
the application filed on 25.3.81 for conversion of land use from
residential to multi-storeyed complex was still pending and had
not been finally disposed of, referring to the Jjudgment of the
Delhi High Court in Ansal & Saigal Properties (P) Ltd., v. L &
D.0O., (1998) Jgi&iPLT4F 52 holding that the crucial date for
calculating the conversion charges has to be the date of receipt
of application for conversion of land use, has laid down the
ratio that the authorities are bound to grant the permission for
change of land use by charging the rates prevalent as on the
date of the filing of the application for conversion.

5. In the instant case, the application said to have been
filed by the appellant/writ petitioner was pending consideration
and the authorities have demanded the premium FSI charges as on
the date of approval, instead of as on the date of filing of the
application for conversion etc. In such circumstances, in the
light of the ratio laid down by the Apex Court in the judgment
cited supra, this writ appeal is allowed, modifying the order of
the learned single Judge, directing the second respondent-CMDA
to calculate the premium FSI charges at the rates prevalent as
on the date of filing of the application by the appellant/writ

petitioner. Pursuant to the interim order of this Court dated
29.11.2013, the appellant/writ petitioner 1is said to have
deposited a sum of Rs.3,80,00,000/-. Hence, it 1s for the

second respondent-CMDA to arrive at the calculation of premium
FSI charges as on the date of filing of the application and to
do the needful in this regard. Consequently, M.P.Nos.l & 2 of
2013 are closed. No costs.

Sd/-
Assistant Registrar (CS VI)

//True Copy//

Sub Assistant Registrar
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To

1. The Secretary to Government
Housing & Urban Development Department
Fort St.George
Chennai 600 009

2. The Member Secretary
Chennai Metropolitan Development Authority
No.1l, Gandhi Irwin Road
Egmore
Chennai 600 008

3. The Chairman
Tamil Nadu Electricity Board
No.800, Anna Salai
Chennai 600 002

4. The Executive Engineer (Construction)
Tamil Nadu Electricity Board
Anna Nagar, Chennai.

+lcc to Mr.K.Raja Srinivas, Advocte sr.43969
+lcc to Mr.R.Syed Mustafa, Advocate Sr.44006
+lcc to Mr.P.R.Dhilipkumar, Advocate sr.44121

skv[co]
srg 08/08/2016
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