
 IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATE : 23.06.2016

CORAM

THE HONOURABLE MR.JUSTICE T.S.SIVAGNANAM

W.P.Nos.30169 and 30170 of 2015 

&

M.P.Nos.1 and 1 of 2015

M/s.MIL Industries Limited

Represented by its General Manager

Mr.N.Guruswamy

Plot 25A SIDCO Industrial Estate

Ambattur, Chennai – 600 098          ... Petitioner

              in both the W.Ps

Vs.

The Additional Commissioner of Central Excise

Chennai II Commissionerate

M.H.U.Complex

Nandanam, 

Chennai – 600 035     ... Respondent in

 W.P.No.30169/2015

Prayer in W.P.No.30169 of 2015: This Writ Petition is filed

under Article 226 of the Constitution of India, seeking for a

Writ of Certiorari calling for the records comprised in the

impugned  Order-in-Original  No.15  of  2015  in  file

No.V/15/50/2014-Cx.Adjn dated 17.08.2015 on the file of the

respondent and quash the same.

Prayer in W.P.No.30170 of 2015: This Writ Petition is filed

under Article 226 of the Constitution of India, seeking for a

Writ  of  Certiorari  calling  for  the  records  comprised  in

Statement  of  Demand  No.13-A/2015 in  File  C.No.IV/09/13/2014

Adjn dated 24.06.2015 and quash the same.

  For Petitioner   :  Mr.K.Magesh

          in both the petitions

 For Respondents  :  Mr.A.P.Srenivas 

          in both the petitions

https://hcservices.ecourts.gov.in/hcservices/



   

C O M M O N  O R D E R

In  both the  writ  petitions, the  petitioner  is M/s.MIL

Industries Limited.  In W.P.No.30169 of 2015, the challenge is

to  an  order-in-original  No.15/2015  dated  17.08.2015  and  in

W.P.No.30170 of 2015, the challenge is to a demand issued by

the respondent.  Since the legal issue in both the cases are

one and the same, they are heard together and are  disposed of

by this common order.

2. The petitioner is engaged in the manufacture of Rubber

adhesives,  Un-vulcanized  Rubber  sheets,  vulcanized  sheets,

Rubber Hoses, Rubber Gaskets falling under Chapter Sub-Heading

Nos.35069110,  40059190,  40082190,  40093200,  40169340

respectively of the Central Excise Tariff Act, 1985.  A show-

cause notice was issued to the petitioner dated 01.07.2014

calling upon them to show-cause as to why the Rubber lined

Steel Tanks/Pipes, should not be treated as “excisable goods”

manufactured under Section 2(f) of the Central Excise Act,

1944 and duty and interest be demanded from him and as to why

the penalty should not be imposed  on the petitioner.  The

petitioner submitted their reply to the show-cause notice by

referring to the decision of the Hon'ble Supreme Court in the

case of Tega India Ltd., Vs. Commissioner of Central Excise,

Calcutta-II reported in 2004 (164) E.L.T.390 (S.C) and also

relied on the decision of the Customs, Excise & Gold (Control)

Appellate Tribunal in the Assessees own case in Final Order

No.816/99-B dated 03.08.1999 and contended that there is no

manufacture  involved.   Though  such  a  reply  was  given,  the

first respondent/Adjudicating Officer did not deal with those

objections and proceeded to discuss about the activity done by

the petitioner and concluded that a new product emerges, which

is not in the market as 'Rubber Lined Tanks' and 'Rubber Lined

Tubes' and confirmed the proposal of the show-cause notice.

3. It is not in dispute that in the Assessees own case

the  Tribunal  held  that  the  very  same  process  was  not

manufacturing.   The  said  order  passed  by  the  Tribunal  has

become final.  Subsequently, in another appeal came up for

consideration before the CESTAT in Final Order No.692 of 2005

dated  28.04.2005,  in  which  the  Tribunal  after  taking  into

consideration the decision of the Hon'ble Supreme Court in

Tega India Ltd.,  and the earlier order passed by the CESTAT,

held that the issue is already covered the by the decision of

the Tribunal and the Hon'ble Supreme Court and there is no

manufacture involved in the present case and accordingly, the

appeal filed by the revenue was rejected.  It is not disputed

by  the  respondent  Department  that  more  than  20  show-cause

notices, subsequently issued to the petitioner, were dropped

by the authorities.  In the light of the same, the impugned

order calls for interference. https://hcservices.ecourts.gov.in/hcservices/



Accordingly,  W.P.No.30169  of  2015  is  allowed  and  the

impugned order dated  17.08.2015 is quashed and consequently,

the demand which is impugned in W.P.No.30170 of 2015 dated

24.06.2015 is also quashed.                              

                              Sd/-

     Assistant Registrar(CCC)

    //True Copy//

     Sub Assistant Registrar

gpa

To

The Additional Commissioner of Central Excise

Chennai II Commissionerate

M.H.U.Complex

Nandanam, 

Chennai – 600 035.

+1cc to Mr.K.Magesh, Advocate, S.R.No.35356

W.P.Nos.30169 and 30170 of 2015

 &

M.P.Nos.1 and 1 of 2015

AD(CO)

CA(01/07/2016)
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