IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATE : 02.06.2016

CORAM
THE HONOURABLE MR.JUSTICE R.SUBBIAH

W.P.No.28970 of 2015
and
W.P.No.l of 2015

Punjab National Bank,

represented by its Chief Manager,

ARMB, Khivraj Buildings, Anna Salai,

Chennai-600 006. ... Petitioner

1.The Sub-Registrar,
Ambattur, Chennai.

2.Mr.Amarlal Tanoomal,
S/o.Tanoomal,
No.75, Elephant Gate Street,
Chennai-79.

3.Mr.R.Srinivasan,
S/o.Mr.V.C.Raghavan,
No.20, Pedariyar Koil TLane, Chennai-1. ... Respondents

Writ Petition filed under Article 226 of the Constitution of
India, praying for issuance of a Writ of Mandamus, directing the
1°* respondent to permit the petitioner-Bank to register the sale
certificate executed as and when executed by the petitioner-Bank
in favour of the auction ©purchaser Dby invoking SARFAESI
Proceedings pertaining to the property owned by the third
respondent namely  undivided share of the- land, measuring an
extent of 250 sg.ft out of 9799 sqg.ft together with flat bearing
No.G in the ground floor, having a plinth area of 600 sqg.ft
which includes common area known as Sowbagya Apartments,
situated at Plot No.143, Door No.3, Sathiyanarayana St.,
Venkatapuram, Ambattur, Chennai-53, forming part of Ambattur
Village, comprised in Survey No.621/5, Thiruvallur District, in
accordance with law.
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For Petitioner : Mr.M.L.Ganesh

For respondents : Mr.M.Digvijaypandian, AGP (For R1)
Mr.T.S.Kandha Kumar (For R2)
R3 - No appearance

ORDER

This writ petition has been filed by the petitioner, praying
for issuance of a Writ of Mandamus, directing the 1°° respondent
to permit the petitioner-Bank to register the sale certificate
executed as and when executed by the petitioner-Bank in favour
of the auction purchaser Dby invoking SARFAESI Proceedings
pertaining to the property owned by the third respondent namely
undivided share of the land measuring an extent of 250 sqg.ft out
of 9799 sqg.ft together with flat bearing No.G in the ground
floor, having.a plinth area of 600 sqg.ft which includes common
area known as Sowbagya Apartments, situated at Plot No.143, Door
No.3, Sathiyanarayana St., Venkatapuram, Ambattur, Chennai-53,
forming part of Ambattur Village, comprised in Survey No.621/5,
Thiruvallur District, in accordance with law.

2.In the affidavit filed 1in support: of the writ
petition, it has been averred by the petitioner, inter alia, as
follows: -

2-1.The 3*¢ respondent herein _had availed various
credit facilities viz., cash credit, term loan and housing loans
from the petitioner-Bank and for the due repayment of the loan
liability, the 3*¢ respondent had offered his immovable property
as collateral security as evident from Memorandum of Deposit of
Title Deeds (MOD), registered as Doc.No.2899/2008 on the file of

the Sub-Registrar, Ambattur. Since the 3* respondent had
failed and neglected to repay the loan amount, his account had
become NPA in the books of the petitioner-Bank. The 3=

respondent and guarantors are- jointly and severally due and
liable to pay the total outstanding loan amount of
Rs.2,07,20,658/- to the petitioner-Bank.

2—2.The petitioner-Bank had filed an application
in 0.A.No0.10/2012 before the Debt Recovery Tribunal-II , Chennai
and the Tribunal ordered for attachment of the mortgaged
property of the 3" respondent on 17.01.2013. Despite knowing
the fact that the property of the 3™ respondent was mortgaged
with the petitioner-Bank as early as in the year 2008, the 2™
respondent has deliberately suppressed the said fact and
obtained an order of attachment in I.A.No.12211 of 2011 in
0.S.N0.5920 of 2011 on the file of the XVI Assistant Judge, City
Civil Court, Chennai.
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2-3.The petitioner-bank has initiated SARFAESI
proceedings as against the mortgaged property and due to an
entry about the attachment order passed by the City Civil Court,
Chennai in the said suit, the 1% respondent 1is refusing to
register the sale certificate in favour of auction purchaser.
Consequently, the intending auction purchaser is not willing to
purchase the mortgaged property, due to attachment and refusal
by the 1% respondent/Sub-Registrar to register the document,
even though the said attachment is subsequent to the first
charge created in favour of the petitioner-Bank by the 3*
respondent as evident from MOD. The petitioner-Bank 1is a
secured creditor holding first charge on the mortgaged property
and the 2" respondent has no legal right or title to attach the
same, thereby causing great prejudice to the bank to recover the
public money. Hence, the petitioner-Bank has come forward with
the present writ petition seeking a direction the 1°* respondent
to register Jthe- sale certificate to 'be “ executed by the
petitioner-Bank in respect of the subject property.

3.When the matter was taken up for consideration, the
learned counsel for the petitioner-Bank submitted that the
petitioner-Bank is a secured creditor and -the Bank is holding
the security on the mortgaged property and the 2" respondent has
no legal right over-the subject property, which was mortgaged by
the 3@ respondent. In fact, the petitioner-Bank had filed
O.A.No.10 of 2012 before the Debt Recovery Tribunal, Chennai and
obtained an order of attachment on 17.01.2013 in respect of the
subject propezrty. Further, the petitioner-Bank had filed an
application before the XVI Assistant -Judge, City Civil Court,
Chennai to 1lift the attachment order ‘passed in I.A.No.12211 of
2011 in 0.S.No0.5920 of 2011; but the said application was
dismissed by the Court below stating that the petitioner-Bank is
not a party to the suit. The said suit filed by the 2™
respondent was decreed on 16.02.2012. The learned counsel for
the petitioner would further submit that the 2" respondent had
filed only money suit and they ‘chosen to attach the mortgaged
property, despite knowing the fact that the MOD entry 1is
reflecting in the encumbrance certificate, prior to the
attachment order passed in 0.S.:No.5920 of 2011. In this
regard, the learned counsel for the| petitioner has also relied
upon the judgment delivered by this Court in W.P. (MD) .No.2635 of
2012, dated 13.03.2013, [M/s.D.P.Properties Pvt. Ltd., Vs. Sub-
Registrar, Arasaradi and others] and submitted that the order of
attachment obtained by the 2" respondent from the City Civil
Court, Chennai in 0.S.No.5920 of 2011, i1is not a Dbar for
registering the sale certificate executed by the petitioner-Bank

in respect of the subject property. Thus, the learned counsel
for the petitioner sought for a suitable direction to the 1°t
respondent.
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4.Per contra, the learned counsel appearing for the 2™
respondent, by filing a counter affidavit, submitted that before
filing the present writ petition, the petitioner-Bank had filed
an application to 1lift the attachment order passed by the City
Civil Court, Chennai; but, the said application of the
petitioner-Bank was dismissed by the City Civil Court, Chennai,
on merits. Only thereafter, the petitioner-Bank has filed the
present writ petition. Moreover, the 1st
respondent has not passed any order refusing to register the
document of the petitioner-Bank; under such circumstances, the

present writ petition is not maintainable. Thus, the learned
counsel for the 2" respondent sought for dismissal of the writ
petition.

5.Heard the submissions made on either side and perused
the materials available on record.

6.In my considered opinion, it is-a well settled legal
principal that the order of attachment passed by the Court is
not a bar  for registering the document. The sale of the
subject property, pending the order of attachment, is void only
as against ~the «claims enforcible under .the order of such
attachment and not in respect of other claims. In this regard,
a useful reference could be made in the judgment delivered by
this Court 1im W.P. (MD) .No.2635 ‘of 2012, dated 13.03.2013,
[M/s.D.P.Properties Pvt. Ltd., Vs. Sub-Registrar, Arasaradi and
others], wherein it has been held as follows:-—

W16. With regard to the next qgquestion, it 1is
the submission of the learned counsel for the 2nd
respondent bank that as per Section 64 C.P.C., the
sale deed executed by the vendor of the petitioner
is void since order of attachment passed by the
DRT is in force. Section 64 of C.P.C. reads as
follows:

"64. Private alienation of property
after attachment to be wvoid:- (1) Where

an attachment has been made, any private

transfer —or —~delivery, of- the —property

attached or of any interest therein and
any payment to the judgment-debtor of any
debt, dividend or other moneys contrary

to such attachment, shall Dbe wvoid as

against all claims enforceable under the

attachment.

(2) Nothing 1in this section shall

apply to any private transfer or delivery
of the property attached or of any

https://hcservices.ecourts.gov.in/hcservices/



interest therein made in pursuance of any
contract for such transfer or delivery
entered 1into and registered before the

attachment.

Explanation: For the ©purposes of
this section, claims enforceable under an
attachment include claims for the

rateable distribution of assets".

17. A close reading of the said provision
would show that the transfer or delivery of the
property attached in  favour of third person is
void only as against all claims enforceable under
the said attachment; otherwise, it 1is not wvoid
generally. In this regard, an wuseful reference
could be placed in the judgments relied on by the
petitioner. In 1971 (3)° SCC a8 (supra), the
Hon'ble Supreme Court has held as follows:

"6. But Mr.Chagla appearing on
behalf of i plniNwis raised an
alternative contention. He said that
at the time of sale there was
another outstanding attachment and
the wsale in favour of Padmavathi
belRg " contraryiiite-shiech attTchment
was, in any event, wvoid. It appears
thaWfon Januasjsgivi-si956, Pillagl had
in execution of a decree obtained in
SUicl No.55. off Au953) atiachedi|jghe
property, - but that attachment  was
removed on March A6 19578 on
satisfaction of the decree. By
Section 64, Code of Civi Procedure,
the attachment is —only wvoid as
against all claims enforceable under
the attachment, and it is not wvoid

generally. Since the attachment
effected on January 17, 1956 was
removed; any private alienation

contrary ' to such, attachment cannot
be regarded as void for there are no
claims enforceable under the
attachment, dated January 17, 1956".

18. In (1985) 2 SCC 167 (supra), the Hon'ble
Supreme Court has held as under:
"30. The consequence of
attachment of certain shares of a
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company held by a shareholder for
purposes of sale 1n a proceeding
under section 149 of the Land Revenue
Act 1s more or 1less the same. The
effect of an order of attachment is
what Section 149 of the Land Revenue
Act itself says. Such attachment is
made according to the law in force
for the time being for the attachment
and sale of movable property under
the decree of a civil court. Section
60 of the Code of Civil
Procedure, 1908 says that except those
items of property mentioned in its
proviso, lands, houses or other
buildings, goods, money, bank=notes,
cheques, bills of exchange, hundis,

promissory notes, Government
securities, bonds or other securities
of money, debts, shares in a
corporation and all other "saleable
property, moveable or immovable,

belonging to a Jjudgment-debtor, - or
over which, or the profits of  which,
he has a disposing power which®he may
exercise for his own benefit, whether
the same be held in the name of ‘the
judgment-debtor, or by another person
in trust for him or on his behalf, is
liable for attachment and sale  in
execution- of a decree-—-against him.
Section - 64 ~of the Code of Civil
Procedure, 1908 states that where an
attachment of a property is made, any
private. transfer or delivery of the
property attached or of any interest
therein ~and any payment to the
judgment debtor of any debt, dividend
or other monies contrary to such
attachment, shall be void as against
allclaims+ enforceable —under the
attachment. What is ' forbidden wunder
Section . 64 of " the " Code of Civil
Procedure 1is a private transfer by
the Jjudgment-debtor of the property
attached contrary to the attachment,
that 1is, contrary to the claims of
the decree holder under the decree
for realisation of which the
attachment is effected. A private
transfer under section 64 of the Code



of Civil Procedure is not absolutely
void, that 1s, not void as against
all the world but void only as
against the claims enforceable under
the attachment. Until the property is
actually sold the Jjudgment debtor
retains title in the property
attached. Under Rule 76 of Order 21
of the Code of Civil Procedure, 1908,
the shares in a corporation which are
attached may Dbe sold through a
broker. In the alternative such
shares may be sold in public auction
under Rule 77 thereof. On such sale
either under Rule 76 . or under Rule
77, the purchaser acquires title.
Until such sale 1is effected, all
ofthersrights of the judgment“ debtor
remain unaffected even if the shares
may have been seized by the officer
of .the court under Rule 43 "0f Order
21 "of the Code of Civil Procedure,
1908 for the purpose of effecting the
attachment, or through a Receiver or
though an order in terms of~Rule 46
Cilmmerder 21 Hf Sithe Code —olBMC ™M 1
Procedure may have been served on . the
JU@dement debtossebt-on the _Seompany
comcerned"”.

19.  The dictum 'laid down in  the above
judgment (1985) -2 SCC 167 (supra), gives a fitting
answer to the issue raised in this writ petition.
So far as the order of attachment passed by the
DRT 1s concerned, the transfer 1s not wvoid
generally but it is wvoid only as against the
claims enforceable under the said attachment.
Therefore, I am of the opinion that the sale of
the property attached cannot be construed as
illegal sale. However, if the 2nd respondent bank
exercises its right as against the-property, the
petitioner cannot raise any objection because the
sale of the wvendor in favour of the petitioner is
void 1n respect of the order of “attachment
obtained by the 2nd respondent bank. So, even if
the property is sold in favour of the petitioner,
the 2nd respondent bank can always exercise 1its
right as against the said property.
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20. In view of the above finding, I am of the
opinion that the sale of the subject property
pending the order of attachment is wvoid only as
against the claims enforceable under the order of
said attachment and not 1in respect of other

claims. Therefore, the sale of the property,
which 1is under attachment, cannot Dbe said as
illegal.”

The dictum laid down in the above Jjudgment 1s squarely
applicable to the present facts of. the case. From the dictum
laid down in the said  judgment, it is clear that even if the
property which is under attachment is sold, the person who got
attachment order can always exercise his rights as against such
property; therefore, the attachment oxder is not a Dbar for
registering the sale deed. In the present case, the petitioner-
Bank 1is standing in a better position because the petitioner-
Bank is the secured creditor. Under such circumstances, I am
of the opinion that the 1% respondent shall register the sale
certificate dssued by the petitioner-Bank .in respect of the
subject property.

7.For the foregoing reasons, the writ petition is allowed
and a direction iswissued to 'the 1°° respondent to register the
document/sale .certificate of the petitioner-Bank in respect of
the subject property.

Consequently, connected Miscellaneous Petition is
closed. No costs.

P/
Assistant Registrar (CCC)

//True Copy//

Sub Assistant Registrar
SsV
To
1.The Sub-Registrar,
Ambattur, Chennai.

+lcc to Mr.M.L.Ganesh, Advocate sr.29350
W.P.No.28970 of 2015
and
W.P.No.1l of 2015
GJ[co]
srg 28/07/2016
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