IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 23.09.2016
CORAM:
THE HONOURABLE MR.JUSTICE G.CHOCKALINGAM

Crl.R.C.No.958 of 2016

Abdul Ismail ... Petitioner/Accused - 1
Vs

The Deputy Superintendent of Police,

CBCID,
Counterfeit Currency Wing,

Chennai.

(Crime No.l of 2016) ... Respondent/Complainant
Prayer: Criminal—Revision Case filed undex Sections 397 and

401 of the Code of Criminal Procedure, praying to call for the
records in Cr.M.PuwNo.1946 of 2016 on the. file- of the XI
Metropolitan Magistrate, Saidapet, Chennai, and set aside the
same as illegal.

For Petitioner : Mr.R.Sankarasubbu

For Respondent : Mr.K.Venkatramani,
Additional Advocate General
assisted by
Mrs.M.F.Shabana,
Government Advocate, (Crl.Side)

ORDER

Criminal Revision Case 1is filed to set aside the order
passed by the 'learned XI Metropolitan Magistrate, Saidapet,
Chennai, in Cr.M.P.No.1l946 of 2016, dated 15.06.2016.

2. The learned counsel for the petitioner would mainly
contend that the order of the trial Court is contrary to law,
weight of evidence and probabilities of the case. Further,
the learned Magistrate has no jurisdiction to pass the order
of extension and the learned Magistrate has got only
jurisdiction to pass initial remand beyond 30 days, and he has
no power to pass an order of remand. It is further contended
that the impugned order is violative of principles of natural

https://hcservices d&SUkdgo@ifncediidese L SO violative of Section 167 of Cr.P.C. Hence,



the learned counsel prayed that the order of the trial Court
has to be set aside and the criminal revision case has to be

allowed.
3.This Court heard the submissions made by
Mr.K.Venkatramani, learned Additional Advocate General

assisted Dby Mrs.M.F.Shabana, learned Government Advocate
(Crl.Side) and also perused the records.

4. In this case, admittedly, a case was registered by
CBCID CCW Wing against the revision petitioner for the offence
under Section 489 (A) IPC and the accused was arrested and
remanded to Jjudicial custody by the learned XI Metropolitan
Magistrate, Saidapet, Chennai. Thereafter, Section 15(1) (a)
(11i a) r/w.16(1l) (b) of Unlawful Activities (Prevention) Act,
1967 was also added. In this case, after the initial remand
period of 15 days, the Investigating Officer filed an
application for extension of period ~from 16.06.2016 to
15.07.2016, /to complete the investigation. The learned XI
Metropolitan '‘Magistrate, Saidapet, Chennai, also passed an
order on 15.06.2016 and extended for a period of 30 days from
16.06.2016 to 15.07.2016. On a perusal of ~the order of the
trial Court,. it =is seen that before extending the remand
period, the accused was not directed to be produced before the
trial Court.  Thewstrial Court -heard the-.arguments of the
prosecution alone and the accused was not heard at the time of
extending the remand period. ' If there is any violation on the
part of the learned Magistrate in not hearing the accused, it
will be against the principles of natural justice.

5. In support of his contentions, the learned counsel for
the petitioner has relied on a Jjudgment of this Court passed
on 20.01.2016 in Crl.R.C.Nos.1222 of 2015 and 19 of 2016,
wherein, at paragraph Nos.2, 5, 10, 11l and 12, this Court has
held as follows:-

"2. A case 1in Crime No.145 of 2014 on the
file of Aliyar Police Station was registered on
information that a person had gone missing.
Thereafter, the same was altered to one u/s.13
(2), 18-B, 39 of Unlawful Activities (Prevention)
Act, 1967 (hereinafter referred to as Act).
petitioner and-—one- another were  arrested on
12.06.2015 and remanded to Jjudicial custody on
the same day. Contending that the final report
had not been filed within 90 days of the arrest
which period stood completed on 10.09.2015,

petitioner sought relief u/s.167(2) Cr.P.C.
Amidst other reasons, the Court below in
dismissing such petition under orders in

Crl.M.P.No.2629 of 2015 dated 29.09.2015 informed
that Section 43-D(2) (b) of the Act permits
https://hcservices.ecourts.govﬁ%gs%lmige%/on of detention of the accused, pending



filing of a charge sheet, upto to 180 days and
that such extension had been granted by it in the
case.

5. Learned counsel for petitioner placed
reliance on the decision in Hitendra Vishnu
Thakur v. State of Maharashtra [1994 SCC (4)
602], wherein in dealing with pari materia
provision under the Terrorist and Disruptive
Activities (Prevention) Act, 1987 (TADA), it had
been observed thus:

23. We may at-this stage, also on
a plain reading of clause (bb) of sub-
section.(4) ' of ~Section 20, - point out
that .the 'Legislature has provided:. for

seeking exXtension of time for
completion of investigation on a report
of the public prosecutor. The

ILegislature did not purposely leave it
to~an investigating officer to make an
application for seeking extension of
time from the court. This provisdion 1is
in tune.with the legislative intent to
have the investigations completed
expediiiously andidhot s to alllw an
accused to Jor=] kept d continued
detention during unnecessary prolonged
investigation at the whims of the
poldilce The Legisliature expects| that
the investigation must be ! completed
with utmost promptitude but where it
becomes  necessary to seek some more
time for completion of the
investigation, the investigating agency
must submit ditself to the scrutiny of
the public prosecutor —in the first
instance and satisfy him about the
progress of the investigation and
furnish -reasons. for seeking further
custody of an accused. A public
prosecutor 1is an important officer of
the State Government and 1is appointed
by the State under the Code of Criminal
Procedure. He 1is not a part of the
investigating agency. He is an
independent statutory authority. The
public prosecutor is expected to
independently apply his mind to the
request of the investigating agency
before submitting a report to the court
for extension of time with a view to
https:/hcservices.ecourts.gov.in/hcserviegg$i 31 1 e the investigating agency to



complete the investigation. He 1is not
merely a post office or a forwarding
agency. A public prosecutor may or may
not agree with the reasons given by the
investigating officer for seeking
extension of time and may find that the
investigation had not progressed in the
proper manner or that there has been
unnecessary, deliberate or avoidable
delay in completing the investigation.
In that event, he may not submit any
report to the court under clause (bb)
to seek extension of time. Thus, for
seeking extension of time undexr clause
(bb), .the public prosecutor after an
independent application of+his mind. to
the request of the investigating agency
is .required to make a report to the
Designated Court indicating therein the
progress of sthe investigation « and
disclosing Jjustification for Kkeeping
the Baccused 1in further custody to
enable~ the investigating agency to
complete the investigation. The—-public
pbgsE@mEor may atfach the requelSiS ocT
thes investigating officer along" with
his’ request or ‘application and report,
buthis report; ‘as envisaged |undex
clause (bb), must disclose on the face
offit|fthat he. has japplied hAxs mindlland
was satisfied with the progress of the
investigation and considered grant of
further time to complete the
investigation necessary. The use of the
expression "on the report of the public
prosecutor indicating the progress of
the investigation ‘and the specific
reasons for the detention of the
accused beyond the said period" as
occurring in clause (bb) in sub-section
(2) of Section 167 as amended by
Section 20 (4) are important and
indicative of the legislative intent
not to keep an accused 1in custody
unreasonably and to grant extension
only on the report of the public
prosecutor. The report of the public
prosecutor, therefore, is not merely a
formality but a very wvital report,
because the consequence of its
acceptance affects the liberty of an
https://hcservices.ecourts.gov.infhcservicd§ Cu S €d and it must, therefore,



strictly comply with the requirements
as contained in clause (bb) . The
request of an investigating officer for
extension of time is no substitute for
the report of the public prosecutor.
Where either no report as is envisaged
by clause (bb) is filed or the report
filed by the public prosecutor is not
accepted by the Designated Court, since
the grant of extension of time under
clause (bb) is neither a formality nor
automatic, the necessary corollary
would Dbe that an accused would be
entitled «to seek bail and the court
'shall' release him on bail.. If he
furnifshes bail as required by, Sthe
Designateds Court. It 1is not merelyithe
question of form in which the request
for extension under clause (bb) is made
but one of substance. The contents of
the /'report to be submitted by the
public prosecutor, aftier proper
application of his mind, are designed
to Jasslist the Designated Couwml ™ to
independently decide | whether -eor  not
extension should be granted in a given
case. Keeping in wview . the consequences
ofthe grant of extension i.e. keeping
anl|laccused in further custody, || the
Deslilgnated Court mustiibe satisficdl|ior
the " justification, from the report of

the public prosecutor, to grant
extension of time to complete the
investigation. Where the Designated

Court declines to grant such an
extension, the right to be released on
bail on account of the 'default' of the
prosecution becomes indefeasible and
cannot be defeated by reasons other
than those contemplated by sub-section
(4) ' of Section 20 as discussed 1in the
earlier part ‘of this judgment. We are
unable to agree with Mr Madhava Reddy
or the Additional Solicitor General Mr
Tulsi that even if the public
prosecutor 'presents' the request of
the investigating officer to the court
or 'forwards' the request of the
investigating officer to the court, it
should be construed to be the report of
the public prosecutor. There 1is no
https://hcservices.ecourts.gov.inhesenvicd§OPe  for such a construction when we



are dealing with the 1liberty of a
citizen. The courts are expected to
zealously safeguard his liberty. Clause
(bb) has to be read and interpreted on
its plain language without addition or
substitution of any expression in it.
We have already dealt with the
importance of the report of the public
prosecutor and emphasised that he 1is
neither a 'post office’ of the
investigating agency nor its
'forwarding agency' but is charged with
a statutory duty. He must apply his
mind to the facts and circumstances of
the case and his report must disclose
on theqgface ,of it that hewhad applhied
his mind. to the twin conditions
contained in clause (bb) of sub-section
(4) of* Section - 20 Since the law
requires him to submit the report as
envisaged by the section, he must act
in | the manner as provided by~ the
section- and in no other manner. A
Designated Court which overlooks® and
ignoreass= the requirements o0f aGwmvalid
report falls in ‘the performance™0f one
of “it's¥essentialiduties fand renders'dts
QxderMunder cliatises:i(bb) vulnenables
Whether the public i prosecutor Labels
higll|t€port sas [al} teport-mor as||lan
application for extension, would not be
of much consequence so long as it
demonstrates on the face of it that he
has applied his mind and is satisfied
with the progress of the investigation
and the genuineness of the reasons for
grant of extension to keep an accused
in further custody as envisaged by
clause (bb) (supra). Even the mere
reproduction of the application = or
request of the investigating officer by
the public-prosecutor-—in -his  report,
without demonstration of the
application of his mind and recording
his own satisfaction, would not render
his report as the one envisaged by
clause (bb) and it would not be a
proper report to seek extension of
time. In the absence of an appropriate
report the Designated Court would have
no Jjurisdiction to deny to an accused
https://hcservices.ecourts.gov.inheserviddsk S Indefeasible right to be released



on bail on account of the default of
the prosecution to file the <challan
within the ©prescribed time if an
accused  seeks and 1s prepared to
furnish the bail bonds as directed by
the court. Moreover, no extension can
be granted to keep an accused in
custody beyond the prescribed period
except to enable the investigation to
be completed and as already stated
before any extension 1is granted under
clause (bb), the accused must be put on
notice and permitted to have his say so
as to be able to object to the grant of
extension. 43 of 1993 (Amendment  Act)
(sic) would apply to the pending cases
i.ell mthegicases which werep pending
investigation on the date -when the
amendment came into force and in which
Chie) @librge-sheet —or i challan heelk ncE
been ffated till 22-5-1993."

10. ' This Court has considered-.the rival
submissions.

117y Thiss- Court has™called for _gnd perused

the Brecerds™ This Ceurtifinds that"=stheis ondler
extending the period of detention was passed on
09.09.2015. Therefore, the contention on behalf
of the |State that petitioner/accused as also
other accused were produced before |  Court on
10.09.2015 for the purpose of extension of remand
and hence, it was to be construed that they had
notice of the petition seeking extension of
period for completion of investigation being
considered, totally is misplaced. This Court has
reproduced hereinabove the order of the Court
below dated 09.09.2015. Records do not inform
that notice was issued to petitioner/accused or
that they were Dbefore it when the order of
09.09.2015 came to be passed. Under a
communication dated 04.09.2015, the respondent
has addressed the Public. - Prosecutor of the
District Sessions Court, Coimbatore, on the issue
of need for extending the period of detention of
the accused. Based thereupon, the Public
Prosecutor has moved the petition in
Crl.M.P.No.2579 of 2015 u/s.167(2) Cr.P.C. r/w.
Section 43-D(2) (b) of the Unlawful Activities
(Prevention) Act, 1967. A comparative reading of
the petition in Crl.M.P.No.2579 of 2015 and the
communication of the respondent to the Public
https://hcservices.ecourts.gov]ijn]/%@s%@iaelslltor dated 04.09.2015 reveals that except



for the opening paragraph informing basic
particulars of the case, Crl.M.P.No.2579 of 2015
is a verbatim reproduction of the communication
of the respondent dated 04.09.2015. Therefore,
the requirement placed upon the Public Prosecutor
to independently apply his mind in moving a
petition seeking extension of the detention of
the accused has not been met.

12. In conclusion,

(i) The order of learned Principal District and
Sessions Judge, Coimbatore, passed in
Crl.M.P.No.2579 of 2015 on 09.09.2015
extending the period of detention is .set aside
both on the ground of failure to issue notice to
petitioners/accused thereupon as also on the
ground that in moving such = petition, the
Public Prosecutor has not independently
applied his mind.

(ii) The reasoning @, the Court below in

dismissing the petition in M.P.N@.2629 % of
2015 whereunder relief UL/ & il [ L\ 2 ClLaC . was
sought 'is' that the period of detention stood

extended upto- 180 days from the date of
arrest =in keeping with Section 43-D(2)(b) of the

Act. Such act of extension itself is found
to be wrong in law. MTRENG . 2629 ofmE 201 5 Fhas
been moved much before the filing ©)iE the

charge sheet. As petitioners/accused have
exercised their indefeasible right before filing
of the charge sheet, they would be entitled to
relief u/s.167(2) Cr.P.C. The order of
learned Principal District and Sessions Judge,
Coimbatore, passed in Cr.M.P.No.2629 of 2015 on
29.09.2015, is set aside.

(iii) This Court, however, takes note of the
submission of learned Public Prosecutor that
petitioners/accused are involved in offences

against the State and their being set at
liberty /could result 1in their fleeing from
justice. Accordingly, this Court while directing
the release of petitioners on bail 1in the
event of their custody being required not in any
other case, requires each of the
petitioners/accused to execute a bond in a sum of
Rs.10,000/- with two sureties in a like sum

to the satisfaction of learned Principal
District and Sessions Judge, Coimbatore and to
appear before the respondent police daily at

10.30 a.m. and 05.30 p.m until further orders.

https://hcservices.ecourts.gov?n%%sjé%i%‘egperS/accused may seek relaxation of

conditions after two months.



These Criminal Revisions are allowed on the
above terms. Consequently, connected
miscellaneous petitions are closed.

The above citation relied on by the learned counsel for
the petitioner 1is squarely applicable to the facts of the
present case.

6. The learned Additional Advocate General would contend
that 1in this case, the Government accorded sanction under
Section 45(1) of the Unlawful Activities (Prevention) Act,
1967, and passed Government Order in G.O. (4D) No.46, Home
(Pol.VII) Department, dated 10.09.2016. Hence, after passing
of the above said order, the remand period can be extended
upto 180 days as per the above said Act. Hence, the criminal
revision case has to be dismissed.

7. Hence, it is useful to extract the relevant para in
the Government @ Order in G.O. (4D) No.46, Home (Pol.VII)
Department, dated 10.09.2016, which reads as follows:-

"AND WHEREAS, the Public Prosecutor, Madras
High Court has opined that this case is.a fit case
to accord sanction under section 45(1) (ii) of the
said Unlawful Activities (Prevention) Act 1967 to
prosecute the accused Abdul Ismail (A-1), aged 25,
Son of Asim Basha, Riswan Sheriff (A-2), aged 28,
Son of Syed Dasdakar, Mohammed Rafig (A-3), aged
26, Sone of Abdul Jaffer, Jaffer Sadig @ Sidhiqg
(A-4), aged 32, Son of Mohammed Yusuf, Ganesa @
Ganesan (A-5), aged 27, Son of | Subramanian, Syed
Ibrahim (A-6) aged, 30, Son of Saleem, Masood
Masood Sheik (A-7) (Absconding) Son of Sowkath for
the offences punishable under sections 15(1) (a)
(iia) r/w. 16(1) (b) and 18 of the Unlawful
Activities (Prevention) Act, 1967.

AND WHEREAS, after perusing the case diaries,
the relevant documents and also taking into
consideration of the recommendation of “Authority
appointed under sub-section (2) of section 45 of
the Unlawful Activities ' (Prevention) Act, 1967
(Central Act 37 of 1967), the State Government is
of the view that there 1is sufficient material
evidence available against the accused persons for
their prosecution for the offences under Chapter
IV of the Unlawful Activities (Prevention) Act,
1967 (Central Act 37 of 1967);

NOW, THEREFORE, 1in exercise of the powers

conferred by sub-section (1) of section 45 of the

Unlawful Activities (Prevention) Act, 1967
https:/hcservices.ecourts.goviphesepvicss)  Act 37 of 1967), the Governor of Tamil



Nadu hereby accords sanction for the prosecution
of the accused persons mentioned below for the
offences punishable under Chapter IV of the said
Unlawful Activities (Prevention) Act, 1967)."

8. Even though in this case the judgment relied on by the
learned counsel for the petitioner is squarely applicable to
the facts of the present case, the above Jjudgment also was
passed under the same provision under Section 43-D(2) (b) of
the Unlawful Activities (Prevention) Act, 1967. In this case
also, the revision petitioner was not produced before the
learned Magistrate at the time of extending the remand period
and the learned Magistrate has not heard the arguments of the
revision petitioner ‘before +the remand period was extended.
Further, in this .case, the Deputy Superintendent of Police,
CBCID, filed an .capplication under =Section +.43(2) of the
Unlawful Activities (Prevention) Act, 1967, Dbefore the XI
Metropolitan Magistrate, for extension of-remand-and the order

was passed on 15.06.2016. But, in this case, the Government
accorded sanction under Section 45 (1) of the Unlawful
Activities | (Prevention) Act, 1967, as per G.0O.(4D) No.46, Home
(Pol.VII) Department, dated 10.09.2016. Hence, before

accorded sanction by the Government undexr. the above said
Government, Order, the Deputy Superintendent-of Police, CBCID,
filed a petition under Section 43-D of the Unlawful Activities
(Prevention) Act, 1967, for extension of remand, which is not
maintainable.

9. In view of the above facts and circumstances of the
case, this Court 1is of - the considered view that the order
passed by the learned Magistrate in  extending the remand
period without production of the accused i1s not correct.
Considering the gravity of the offence and the sanction
accorded by the Government under Section 45(1) of the Unlawful
Activities (Prevention) Act, 1967, this Court is of the
considered view that the accused may be granted bail with the
following conditions:-

"(i) in the event of the revision petitioner
custody before the learned XTI Metropolitan
Magistrate, 'Saidapet, Chennai, he may be released
on bail, on his-executing.-a bond for a sum of
Rs.25,000/- (Rupees Twenty Five Thousand only)
with two sureties each for a 1like sum to the
satisfaction of the learned XI Metropolitan
Magistrate, Saidapet, Chennai, and

(ii) on further condition that the revision
petitioner shall <report before the respondent
police daily twice at 10.30 a.m. and 5.30 p.m.
until further orders.

https://hcservices.ecourts.gov.in/hcservices/



(iii) If the revision petitioner is failed to
obey the bail conditions imposed by this Court,
the bail granted to him shall stand cancelled
without any further reference to this Court."

Sd/-
Assistant Registrar (CS II)

//True Copy//

Sub Assistant Registrar
Jrl

To

1. The XI Metropolitan Magistrate, Saidapet,
Chennai.

2. Do Through The Chief Metropolitan Magistrate,
Egmore, Chennai 08.

3. The Deputy Superintendent of Police,
CBCID,
Counterfeit Currency Wing,
Chennai.
4. The Sub-Inspector of Police,
CBCID Police Station,
Chennai.
5. The Public Prosecutor,
High Court, Madras.
+lcc to Mr.R.Sankarasubbu, Advocate, S.R.No.54909

Crl.R.C.No.958 of

MSM (CO)
CA(27/09/2016)
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