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Civil Revision Petition filed under Article 227 of the Constitution
of India against the order, dated 23.01.2012 passed by the learned
Additional District Munsif, Poonamallee in I.A.No0.1087 of 2011 in
0.S.No.790 of 1995.

For petitioner : Mr.N.Damodsaran
for Mr.T.R.Raja Raman
For respondent : Mr.R.Krishnaswamy for R2
ORDER

This revision petition has been filed against the order dated



4
23.1.2012 passed by the learned trial Judge, allowing the I.A.N0.1087
of 2011 in O.S.No0.790 of 1995 filed under Order 6 Rule 17 CPC,

seeking amendment to the plaint.

2. Heard the learned counsel appearing for both sides and

perused the entire materials available on record.

3. The petitioner herein is the second defendant in the above
said suit in O.S.No.790 of 1995 filed by the first respondent
herein/plaintiff, for permanent injunction, to restrain the defendants
including the petitioner herein, from selling or encumbering the suit
property and for declaration. Pending the suit, the first
respondent/plaintiff moved an interlocutory application, seeking
certain amendments to be incorporated in the plaint including the
prayer of declaration that the power of attorney deed executed by the
first defendant in favour of the second defendant is not valid in law
and that based on the said attorney deed, the sale made by the
second defendant in favour of the defendants 3 to 95 in the suit, was
null and void and not binding on the plaintiff.

4. According to the revision petitioner/second defendant, the
amendment was sought after three years, which is beyond the period

of limitation as prescribed under the Limitation Act, since the plaintiff
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had knowledge of the first defendant selling the property to the
second defendant, who in turn to the defendants 3 to 95 as early as
on 29.1.2008 when a memo came to be filed on behalf of the first

defendant in that regard in the pending suit.

5. In fact, the first respondent/plaintiff filed an impleading
petition in I.A.No.248 of 2008, seeking impleadment of the
defendants 2 to 95 on 19.6.2008 and the same was allowed on
28.6.2010. Thereafter, another interlocutory application in I.A.No.271
of 2008 was filed by the plaintiff, seeking inclusion of additional
prayer for declaration of title and the same was also allowed on

30.4.2008.

6. The case of the revision petitioner is that the first
respondent/plaintiff ought to have filed the application, seeking the
amendment, within a period of limitation of three years and
therefore, failure to file the application within the prescribed time
limit, is per se hit by law of limitation and hence not maintainable.
The learned counsel relied upon the proviso to Order 6 Rule 17 CPC,
which envisages that no application for amendment shall be allowed
after the commencement of the trial, unless the Court comes to the

conclusion that in spite of due diligence, the parties could not have
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raised the matter before the commencement of trial. The learned
counsel also contended that the issue of limitation in the instant case
is not mixed question of facts and law and that the proceedings
pending before the trial Court was admitted and therefore, the law of
limitation will have to be applied, which does not call for any

adjudication at a later stage.

7. Per contra, learned counsel for the first respondent/plaintiff
contended that the relief sought for in the interlocutory application, is
only a consequential in nature and sought for only on the basis of the
case set up by the defendants and that no new case was being
introduced and that the character and structure of the suit was also

not being altered by seeking such amendment.

8. On behalf of the revision petitioner, the following decisions
were cited, viz.,
i) 2006(3) CTC 27 (D.Ramanujam versus R.Panneerselvam)

ii) 2008 (14) SCC 364 (Rajkumar Gurawara (Dead), by
LRs., versus S.K.Sarwagi & Company Private Limited and
another)

iii) 2011 (2) CTC 28 (N.Lalitha and others versus Manujothi

Ashramam, rep. by its President and others)
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9. The above referred first decision deals with the amendment
of pleadings after commencement of the trial, in which, this Court
held that the amendment of pleadings cannot be allowed after
commencement of trial. The second decision rendered by the Hon'ble
Supreme Court is also on the same issue that after commencement of
trial, whether amendment can be sought for. The third decision deals
with the amendment of pleadings and to over come the objections
with regard to the limitation and such relief sought to be introduced
by the plaintiffs is barred by limitation and such amendment cannot

be allowed.

10. As far as the first issue is concerned, though it is correct in
law that amendment cannot be sought after commencement of trial
and the party seeking amendment should exercise due diligence and
seek such amendment before commencement of trial as per proviso
to Order 6 Rule 17 CPC. In the instant case, amendment sought is
only a consequential in nature and as the subject interlocutory
application in I.A.1087 of 2011 has proximity to the events unfolded
regarding the selling of properties to the second defendant, who in
turn to defendants 3 to 95. However, the learned Judge has not
foreclosed the contention as regards the limitation urged by the

revision petitioner, which according to the learned Judge, can be
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determined after full fledged trial. In such view of the matter, the
revision petitioner/2" defendant is not prejudiced by the order
passed by the learned Judge in allowing the said interlocutory
application. Therefore, the decisions cited by the learned counsel for
the revision petitioner though cannot be quarreled with, but the same

cannot be applied to the facts of the present case.

11. On behalf of the first respondent/plaintiff, the following
decisions were cited, viz.,

i) AIR 1967 SC 96 (A.K.Gupta and Sons Ltd. Versus Valley
Corporation)
ii) AIR 1995 SC 187 (Vineet Kumar versus Mangal Sain

Wadhera)

12. Both the above referred to decisions deal with the issue
where the amendment does not constitute an addition of a new cause
of action, or raise a new case, but amounts to no more than adding to
the facts already on the record, such amendment can be allowed
even after statutory period of limitation.

13. Considering the submissions put forth by the respective
parties and also on going through the order dated 23.1.2012 passed

by the learned trial Judge, allowing the interlocutory application, this
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Court does not find any irregularity or infirmity therein in order to
interfere with the same since the rights of the parties are left open to
be decided during the trial. Such being the case, no prejudice would
be caused to the revision petitioner as his objection regarding

limitation is left open to be decided at the time of trial.

In the light of the above discussion, the Civil Revision Petition
is dismissed. No costs. Consequently, connected MP is closed. Since
the suit is of the year 1995 and more than two decades gone by now,
the trial Court is directed to complete the trial as expeditiously as
possible, preferably within a period of six months from the date of

receipt of a copy of this order.
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