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and to set aside the same.

For appellants : Mr.M.S.Krishnan, Senior Counsel
for Mr.K.V.Babu

For respondent : 'Mr.R.Thiagarajan
JUDGMENT

This appeal has been preferred against the decree of the
trial court dated 18.09.2012 passed in 0.S.No0.2500/2011 on
the file of the XVIII Additional Judge, City Civil Court,
Chennai. The above said suit was filed by the respondent
herein for the relief of specific performance based on an
agreement for sale dated 17.11.1988 in respect of the suit
properties and also an alleged endorsement dated
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prayer made by the respondent herein/plaintiff and granted a
decree directing execution of a sale deed in respect of the
suit properties on deposit of Rs.11,79,349/- Dbeing the
balance sale consideration as per the agreement on or before
18.10.2012. As against the said decree, the appellants 1 to 4
preferred an appeal. Subsequently, by an order dated
27.11.2013 made in M.P.No.2/2013 in A.S.No.193/2013, the b5th
appellant got impleaded.

2. The sole plaintiff in the original suit is the sole
respondent in the appeal suit. The Original Suit was
initially filed on the Original Side of the High Court as
C.S.No0.945/2002 against the deceased first defendant
G.B.Chakravarthi. Subsequently, due to. the change of law
regarding pecuniary Jjurisdiction, the same came to be
transferred to the City Civil Court, Chennai, renumbered as
0.3.N0.2500/2011 ‘and made over to the Additional District
Judge cum Sessions Judge, City Civil Court “at Chennai (FTC
No.4) .

3. The' plaint averments, based on which @the sole
respondent/plaintiff filed the suit for specific performance
are, in brief, as follows:

i) C.Kishanlal, the respondent herein/plaintiff was
carrying on the 'business of purchasing -and selling lands
converted 'into plots. During the first week of August 1988,
the deceased first defendant G.B.Chakravarthi along with one
K.Loganathan approached the respondent herein/plaintiff and
requested him to purchase the suit properties, namely lands
having a total extent of 5 Acres and 34-1/2 cents owned by
the deceased G.B.Chakravarthi, situated 1in two adjoining
villages viz. Perumalagaram and Ayanambakkam. The said
Loganathan, Mrs.Suseela, K.Perumal, K.Venkatesah, Mrs.Suguna,
K.Kumar and Mrs.Rukmini Jjointly offered to sell their own
lands having an extent of 6 Acres and 48-1/2 cents in the
said wvillages (3.83-1/2 Acres at Perumalagaram village and
2.65 Acres at Ayanambakkam village). The respondent
herein/plaintiff, after discussion, agreed to purchase the
properties and the conditions for the same were finalised. A
draft sale agreement ~was prepared -and- handed over to
G.B.Chakravarthi, the deceased first defendant and
K.Loganatham @ for their approval = and @ return. After their
approval, G.B.Chakravarthi and K.Loganathan, brought the sale
agreement to the office of the respondent herein/plaintiff at
No.23, Kutchery Road, Mylapore, Chennai - 600 004 on
17.11.1988. Thereafter, a formal agreement was prepared in
Non-Judicial Stamp paper incorporating the  terms and
conditions already agreed upon Dbetween the respondent
herein/plaintiff on the one hand and G.B.Chakravarthi
(deceased first defendant) and Loganathan on the other hand.
The agreement was signed by G.B.Chakravarthi (the deceased
first defendant) and by K.Loganathan for himself and on
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sale Agreement, on the date of agreement itself,
G.B.Chakravarthi, the first defendant, received a sum of
Rs.10,001/- as advance, whereas Mr.K.Loganathan received a
sum of Rs.10,001/- as advance for himself and on behalf his
other co-sharers.

ii) After some time, except G.B.Chakravarthi (deceased
first defendant), the other persons returned the advance and
settled their accounts with the respondent/plaintiff.
G.B.Chakravarthi, the deceased first defendant stood by the
Agreement and wanted to sell the land in accordance with the
terms of the Agreement. Hence he received a further sum of
Rs.40,000/- on 01.12.1988 .and he promised that he would
execute a General Power of Attorney. in favour of the
respondent herein/plaintiff to plot out the lands into house
sites and sell them. G.B.Chakravarthi, the deceased first
defendant also agreed to sell the 'lands. at. the rate of
Rs.2,300/- per -cent. It was agreed . further that the
respondent herein/plaintiff would pay at -~ the rate of
Rs.20,000/- per acre towards that sale consideration at the
time of execution and registration of the Power of Attorney.
It was further agreed between the parties. that the balance
sale consideration would be paid and the “sale' transaction
should be completed on production of all relevant documents
required by the plaintiff and after a period of 11 months
from the date of receipt of the layout plan.approved by MMDA.

iii) At the time of execution of the sale agreement, the
deceased first defendant G.B.Chakravarthi handed over Chitta,
Adangal, Land  Tax Receipts for the Faslis 1983 to 1998,
Encumbrance Certificate, UDR Patta .and FMB along with a
certified copy of the Document No.809/1942 for the purpose of
verification of the title. G.B.Chakravarthi (the deceased
first defendant) also agreed to furnish further documents
together with encumbrance certificate for wverification.
During January 1989, at the request of the respondent
herein/plaintiff, G.B.Chakravarthi (the deceased first
defendant) took the respondent herein/plaintiff to the suit
lands situated at Perumalnagaram and Ayanambakkam, whereupon
the plaintiff measured the land in the presence of Loganathan
and others.

iv) Though G.B.Chakravarthi, the deceased first
defendant promised to hand over the necessary documents, he
failed to do so despite the fact that the respondent
herein/plaintiff made repeated requests and also sent a
registered letter dated 22.03.1989 calling upon him to hand
over further documents and to execute the General Power of
Attorney so as to enable the respondent herein/plaintiff to
proceed further. G.B.Chakravarthi, the deceased first
defendant, (originally, he was the sole defendant)
deliberately evaded the service of the said letter, which
made the plaintiff to send a telegram on 01.04.1989 calling
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the sale agreement. In spite of the same, G.B.Chakravarthi
(deceased first defendant) refused to complete the sale
transaction and comply with the terms of the sale agreement
dated 17.11.1988 by a reply dated 27.05.1989. The said reply
reveal his refusal to perform his part of the obligation
under the agreement. Hence the respondent herein/plaintiff
was constrained to file a civil suit on the original side of
the High Court, Madras along with an application bearing
A.N0.4413/1989 seeking leave to sue. A learned single Judge
of the High Court dismissed the said application for leave to
sue. The same was challenged in 0.S.A.No.300/1989. A Division
Bench of the High Court, by an order dated 19.06.1991, set
aside the order of the learned single Judge and remanded the
matter back to the single Judge for fresh hearing on the
question of grant of leave to sue under Clause 12 of the
Letters Patent.

v) Meanwhile, ~through mediators, the  deceased first
defendant G.B.Chakravarthi met the respondent
herein/plaintiff with a proposal for settlement. Hence the
respondent’ herein/plaintiff did not press the suit and
allowed it to be dismissed for default. Finally the deceased
first defendant G.B.Chakravarhty agreed to execute a General
Power of Attorney on condition that the plaintiff should pay
a sum of Rs.90,000/- per acre as ~part _payment of
consideration instead of Rs.20,000/- per -acre as originally
agreed. Accordingly, G.B.Chakravarthi made an endorsement on
20.03.1999 on .the original agreement. Even -thereafter he
failed to 'perform his part of the obligations under the
contract. Hence the respondent herein/plaintiff once again
sent a legal notice ..dated 11.04.2001 <calling wupon the
deceased first defendant to come and execute the sale deed,
which evoked a reply dated 13.04.2001 wherein the deceased
first defendant contended that the agreement had become time
barred, suppressing the fact that an endorsement on the
original sale agreement was made on 20.03.1999. Though the
respondent herein/plaintiff had been always ready and willing
to perform his part of the contract, namely to pay the
balance amount of sale consideration, the deceased first
defendant committed default and hence the respondent
herein/plaintiff had no other .go. than to- file a suit for
specific performance of the contract. The
respondent/plaintiff also issued ~a public notice to the
public in Dinamalar on 30.03.2001 revealing the fact that he
was holding a 1legally wvalid and subsisting agreement and
warning that those who attempted to purchase the suit
properties would be doing so at their own risk. No damages
will be an adequate remedy for the breach committed by the
deceased first defendant. Hence the respondent
herein/plaintiff is entitled to seek the relief of decree for
specific performance.

4 The suit was resisted by the deceased
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defendant, by filing a written statement denying the plaint
averments and making averments that are, 1in Dbrief, as
follows.

i) The respondent herein/plaintiff was carrying on the
business of Real Estate developer. The plaint averments
regarding the execution of the Sale Agreement dated
17.11.1988 by the deceased first defendant are incorrect and
misleading 1in material particulars. The deceased first
defendant did not approach the plaintiff either himself alone
or with one Loganathan and he did not request the respondent
herein/plaintiff to purchase his lands situated at
Perumalnagaram village and Ayanambakkam wvillage, Saidapet
Taluk, Kancheepuram District, totally measuring an extent of
5 Acres and 34-1/2 cents. K.Loganathan is none other than the
son of the brother of the deceased first defendant. He
represented the 'branch of the first defendant's brother,
which owned 6 Acres 48-1/2 cents in the above said wvillages.
Only pursuant- to the message sent by the respondent
herein/plaintiff = through Loganathan, the deceased first
defendant /went to the office of the respondent herein at
No.23, Kutchery Road, Myalpore, Chennai on -17.11.1988 and at
that moment, for the fsiisis S time, the respondent
herein/plaintiff “informed his desire to purchase the suit
lands. Though the deceased first defendant wanted time to
consider the proposal made by the respondent
herein/plaintiff, the respondent herein/plaintiff assured
that it was only a tentative measure and that the deceased
first defendant, would cancel the agreement at any point of
time if he was not willing to sell the land. Only based on
such specific wunderstanding, @ the deceased| first defendant
signed the agreement along with Loganathan. The respondent
herein/plaintiff did not sign the agreement in their
presence.

ii) It 1s true that a sum of Rs.10,001/- was paid as
advance by the respondent herein/plaintiff to the deceased
first defendant. Thereafter the deceased first defendant was
making enquiries regarding the potential wvalue of the lands
which could be converted into house sites. Meanwhile, the
respondent herein/plaintiff paid-a: further sum of Rs.40,000/-
to K.Loganathan and hence he wanted to pay an equal sum to
the deceased first defendant as further advance. The deceased
first defendant received the above said amount on the same
understanding that he could cancel the agreement at any time,
if he was not willing to sell the land on the terms and
conditions set out in the agreement. On enquiry, the first
defendant came to know that the land had great potential
value as house sites and it were worth more than what he had
been offered by the plaintiff. Hence the deceased first
defendant was not willing to sell the lands to the plaintiff
as per the agreement dated 17.11.1988. Similarly, the said
Loganathan also refused to sell the lands belonging to the
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iii) While so, the respondent herein/plaintiff sent a
letter to the deceased first defendant on 08.04.1989 claiming
that the agreement dated 17.11.1988 was binding upon the
deceased first defendant and calling upon him to execute a
General Power of Attorney and conclude the contract. This
itself showed that the agreement dated 17.11.1988 was a
concluded contract. The deceased first defendant sent a reply
on 16.04.1989 denying the fact that there was any concluded
contract between them and making it clear that he was not
willing to execute any General Power of Attorney in favour of
the respondent herein/plaintiff. Thereupon the respondent
herein/plaintiff sent a lawyer's notice dated 20.04.1989 on
receipt of which a suitable reply was sent by the deceased
first defendant on 20 .9d 4198 The respondent
herein/plaintiff sent another lawyer's notice on 22.05.1989
and the same was also replied by the deceased first defendant
through his advocate on 27.05.1989.

iv) Under the said circumstances, the respondent
herein/plaintiff filed a suit on the original side of the
High Court for specific performance of the agreement dated
17.11.1988 against the deceased siagii8s T defendant
G.B.Chakravarthi and the persons belonging “to his brother's
branch namely  Loganathan and his co-sharers. In the said
suit, Application No0.4413/1989 filed for leave to sue was
dismissed on 27.11.1989, which was challenged in an appeal in
0.5.A.N0.300/1989. The said appeal was allowed on 19.06.1991
and the application was remanded back to the ‘learned single
Judge to consider the leave application afresh. After such
remand, the leave application, namely A.No.4413/1989 was left
without any  representation on 03.08.1989 and again on
08.08.1989 resulting in the dismissal of he said application
on 08.08.1989. No steps were taken by the respondent
herein/plaintiff te get the application restored.

v) During the pendency of the said proceedings before
the High Court, the respondent herein/plaintiff effected a
compromise with Loganathan and obtained more than
Rs.1,50,000/- from him in full and final settlement of his
alleged rights under the Agreement dated 17.11.1988. Having
received back the entire advance amount paid by him and also
substantial amount as compensation from . Loganathan, the
respondent herein/plaintiff was estopped from filing the
present suit for the relief of specific performance. Even if
it 1is assumed that the agreement dated 17.11.1988 was a
concluded contract, it stood cancelled on the refund of the
entire advance amount paid by the respondent herein/plaintiff
and hence he cannot claim any more right under the agreement.
The deceased first defendant never agreed to execute a
General Power of Attorney in favour of the respondent
herein/plaintiff. He also did not hand over the documents
mentioned in the agreement or any other document on
05.12.1988 or on any other date. The documents should have
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or through Loganathan. Having got back the advance amount,
the respondent herein/plaintiff should have returned the
documents to Loganathan, but he illegally kept them with him
to build a false case.

vi) The alleged measurement of the lands Dby the
respondent herein/plaintiff 1in the presence of the first
defendant 1s false. The plaint averment that the deceased
first defendant approached the respondent herein/plaintiff
through some mediators for settlement is emphatically denied.
He also denies the plaint averment that the first defendant
finally agreed to give a General Power of Attorney on
condition that the plaintiff would pay a sum of Rs.90,000/-
per acre instead of Rs.20,000/- per acre. He also denies the
alleged endorsement dated 20.03.1999 made on the original
agreement. No _.such = endorsement was made . by the first
defendant either on 20.03.1999 or on any. other date. The
alleged endorsement dated 20.03.1999° is ‘a rank forgery
committed by “the respondent herein/plaintiff. No prudent
person would have made such an endorsement after 11 years
from the date of the original agreement giving a new lease of
life to a dead agreement which had become. time_ barred long

back. The present S, Infe filed by the respondent
herein/plaintiff had become time barred by limitation long
back. For using. the forged document—in _a = judicial

proceedings, the first defendant would seek an action on the
part of ‘the Court to sanction prosecution “against the
respondent’ herein/plaintiff under Section 340 of Cr.P.C. for
an offence under Section 192 IPC.

vii) The respondent herein/plaintiff maliciously caused
a public notice to be published in Dinamalar on 30.03.2001 as
if he was holding a legally valid and subsisting agreement. A
notice was sent by the deceased first defendant to the
respondent herein/plaintiff in respect of such notification.
Most of the lands situated at Perumalnagaram and the subject
matter of the alleged agreement dated 17.11.1988 had been
notified under Section 4(1) of the Land Acquisition Act for
acquisition on behalf of the Tamil Nadu Housing Board for
Ambattur Emvironment Project and the land acquisition
proceedings were pending. Therefore the alleged agreement had
become impossible of performance by virtue of the
notification in respect of the land acquisition proceedings.

viii) The respondent herein/plaintiff did not approach
the court with clean hands and the suit itself came to be
filed based on a forged endorsement and hence the respondent
herein/plaintiff 1is not entitled to the relief of specific
performance. Since the respondent herein/plaintiff was not in
possession of the suit property, he could have included a
relief for possession also as a consequential relief. As such
relief was not sought for, the suit is liable to be dismissed
as not maintainable. In any event, since the respondent
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the suit itself is time barred and the suit came to be filed
based on a forged endorsement to over come the Dbar of
limitation, the suit should be dismissed with exemplary cost.

5. Based on the above said pleadings, the following
issues were framed:

1. Whether the plaintiff is entitled for
the specific performance of the contract?

2. Whether the plea of the defendant that
there 1is no enforceable contract in relation
to the property is sustainable?

3. Whether the suit is barred Dby
limitation?

4 . Whether the suit is maintainable in
this _"eourt under Clause 12 of, ither.Tetter
Patent? and

5. To what reliefs, the parties are
entitled?

6. PWl was examined and Exs.Pl to P35 were marked on the
side of the'! first respondent herein/plaintiff, whereas DWs 1
and 2 were examined and Exs.Dl to D5 were marked on the side
of the appellants/first defendant. In addition to the above
one document was marked as Cl as court document.

7.At the conclusioen of trial, the learned trial Judge
heard the arguments advanced on both sides and considered the
evidence adduced on both sides in the light of the arguments.
Upon such consideration, the learned trial Judge pronounced a
judgment on 18.09.2012 sustaining the prayer made by the
respondent herein/plaintiff and granted a decree for specific
performance without costs, directing the defendants to
execute a sale deed within one month from the date of payment
of the balance amount of sale consideration and granting one
month's time to the respondent herein/plaintiff to deposit
Rs.11,79,349/- towards the balance amount of sale
consideration. = As against. the said decree of the trial Court
dated 18.09.2012 granting the relief of specific performance,
the appellants 1 to 4, who are the legal heirs of the
deceased first defendant G.B.Chakravarthy, preferred the
above said appeal on various grounds set out in the
memorandum of grounds of appeal. By order dated 27.11.2013
made in M.P.No.2 of 2013, M/s.V.G.N Home (P) Ltd., being the
subsequent purchaser, got impleaded as the 5th appellant.

8. The points that arise for consideration in the appeal
are as follows:
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of the suit property as contended by the defendants in the
suit?

2)Whether Ex.P1 - agreement was cancelled in its
entirety and the respondent/plaintiff is estopped from
claiming specific enforcement of the contract under Ex.Pl1 -
agreement?

3)Whether the endorsement dated 20.03.1999 is genuine or
whether the signature of the first defendant
G.B.Chakaravarthi found therein is forged?

4)Whether the suit for specific performance is barred by
limitation?

5) Whether the respondent/plaintiff is entitled to the
relief of specific performance? and

o) To what other relief/reliefs the parties are
entitled?

9. The arguments advanced by Mr.M.S.Krishnan, learned
senior counsel appearing for Mr.K.V.Babu, learned counsel on
record for the appellants in the appeal and Mr.R.Thiagarajan,
learned counsel for the respondent/plaintiff were heard. The
pleadings, evidence, judgment and decree of the trial Court
and the other materials available on record sent for from the
trial Court —were also perused and this Court took into
consideration-the above said materials.

Point No.l

10. The case of the respondent herein/plaintiff is that
he entered into an agreement on 17.11.1988 with the deceased
first defendant G.B.Chakravarthy and one K.Loganathan for the
purchase of the suit property measuring a total extent of 5
acres 34 1/2 cents from the deceased first defendant
G.B.Chakravarthy and another 6 acres 48 1/2 cents from
K.Loganathan and his co-sharers. It is an admitted fact that
one part of the suit property lies within the boundary of
Perumalagaram village and the other part of the suit property
comes within the boundary of the adjacent willage, namely

Ayanambakkam village. Similarly, 6 acres and 48 1/2 cents
sought to be purchased from Loganathan and his co-sharers
also situates in those two adjacent villages. According to

the respondent/plaintiff, the agreement between himself, the
deceased first defendant G.B.Chakravarthy and K.Loganathan
came to be reduced to writing and it was signed by the first
defendant G.B.Chakravarthy agreeing to sell the suit
property, whereas K.Loganathan signed the suit agreement for
himself and on behalf of his co-sharers in respect of 6 acres
and 48 1/2 cents, which 1is not the subject matter of the
suit. According to the case of the respondent/plaintiff, on
17.11.1988, namely the date of agreement itself, a sum of
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defendant G.B.Chakravarthy and another sum of Rs.10,001/- was
paid to K.Loganathan as advance. The respondent/plaintiff
claims that it was the deceased first defendant, who came
forward with a proposal to sell the suit property along with
K.Loganathan, who offered to sell 6 acres 48 1/2 cents of
property owned by him and his co-sharers; that the offer made
by the deceased first defendant G.B.Chakravarthy and
K.Loganthan was accepted and that the same resulted in the
execution of the suit sale agreement dated 17.11.1988 marked
as Ex.Pl. There 1is no dispute regarding the fact that the
deceased first defendant G.B.Chakravarthy was the absolute
owner of the suit properties lying within the limits of two

adjacent villages, namely Perumalagaram village and
Ayanambakkam village. The details are as follows:
I. Perumalagaram Village
a) S.No.22 Acre 1, cents 83
b) S.No.6/1A Acre 0, Cents 42
c)/S.No.6/1B Acre 0, Cents 42
d) S.No.26/3 Acre 0 Cent 142
e) 'S.No.21/2 Acre 0, Cents 67
iF ) S . @2 0 Acre 0, Cents 65
ITI. Ayanambakkam Village
a) S.No.Lel/2 Acre 1, Cents-34
TR | 0 OB o e — o — R —

(Wrongly noted as -5 Acres 34 1/2 cents in the plaint
schedule)

11. The deceased first defendant in his written
statement denied the plaint averment that he offered to sell
the suit property and that the same was accepted by the
respondent/plaintiff resulting in the execution of Ex.P1l suit
agreement for sale. On the other hand, he did take a stand
in the written statement to the effect that he did not
voluntarily go to the office of the respondent/plaintiff at
No.23, Kutchery Road;  Mylapore, Chennai - 600 004 to make an
offer to sell the suit property to the respondent / plaintiff
and that it was the respondent/plaintiff, who contacted him
through K.Loganathan and invited him to his office. It is the
further contention raised in the written statement that when
the deceased first defendant G.B.Chakravarthy visited the
office of the respondent/plaintiff along with K.Loganathan,
the respondent/plaintiff expressed his intention to purchase
the lands; that the respondent/plaintiff had also prepared an
agreement 1in which the signature of the deceased first
defendant G.B.Chakravarthy was obtained on the assurance that
it was only a tentative measure and the deceased first
defendant could, at any point of time, cancel the agreement
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such assurance, he signed the agreement. Under the said
circumstances alone, the deceased first defendant
G.B.Chakravarthy contended that there was no concluded
agreement and that the suit filed for specific performance
based on Ex.Pl agreement, which according to him, was not a
concluded agreement, was bound to be dismissed.

12. In this regard, it 1s pertinent to note that the
deceased first defendant G.B.Chakravarthy did not deny the
execution of Ex.Pl agreement for sale. On the other hand, he
claimed that while getting his signature in the agreement, an
assurance was given by the respondent/plaintiff that creation
of the agreement itself was. only a tentative measure and that
he was at liberty to cancel the agreement 1if he was not
willing to sell the land in accordance with the terms of the
agreement. The  said contention itself will show that the
deceased first defendant G.B.Chakravarthy did. not deny the
execution of/ Ex.Pl  agreement dated 17.11.1988 and on the
other hand, . he claimed that, by an oral assurance, he was
given freedom to cancel the agreement unilaterally, if he
was not willing to- sell the suit property to the respondent /
defendant. Having signed the agreement knowing fully well
that it was an agreement for the sale of the suit property to
the respondent /plaintiff for a consideratien recited therein
and having received an advance of Rs.10,001/-, the deceased
first defendant was, and the appellants,-who claim through
him, are estopped from contending that there was no concluded
agreement for sale. That is the reason why. the deceased
first defendant did take a stand that an assurance was given
to him at the time of execution of Ex.Pl agreement for sale
to the efiect that the deceased i i i defendant
G.B.Chakravarthy could cancel the agreement, 1f he was not
willing to sell the land. The said plea is nothing but a
plea of oral agreement conferring a right on the vendor under
Ex.Pl agreement to revoke the contract and cancel the
agreement unilaterally at any point of time insofar as the
suit property is concerned, if he was not willing to sell the
land to the purchaser under ‘the agreement for sale, namely
the respondent/plaintiff.

13. Apart from the question-regarding the availability
of such a plea '‘against a written, agreement, . the deceased
first defendant and appellants 1 to 4, who got impleaded as
defendants 2 to 5 on the death of the first defendant, have
not proved such a collateral agreement by reliable and
tangible evidence. A consideration of the evidence adduced
on both sides, both oral and documentary, in this regard,
makes it clear that the deceased first defendant Chakravarthy
miserably failed to prove such a collateral agreement pleaded
by him in the written statement. In fact, while deposing as
DW1l, the deceased first defendant G.B.Chakravarthy himself
admitted the fact that he received a sum of Rs.10,000/- as
advance under the agreement for sale dated 17.11.1988 marked
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that he met the respondent herein/plaintiff at 07.30 hours on
17.11.1988 in the office of the respondent/plaintiff; that
his Dbrother's son K.Loganthan had also accompanied him and
that at that point of time, an agreement was entered into
between himself and K.Loganathan on the one hand as vendors
and the respondent herein/plaintiff on the other hand as
purchaser. He also made a clear admission that the price of
the land was fixed at Rs.2,300/- per cent (equivalent to
Rs.2,30,000/- per acre) and that a sum of Rs.10,001/- was
paid to him as advance on 17.11.1988 itself, namely the date
of execution of Ex.Pl agreement.

14. A condition was dincorporated in the agreement to
effect that the vendors under the agreement should execute a
Power of Attorney  in favour of 'the purchaser under Ex.P1l
agreement and that at the time of execution of such Power of
Attorney, part  payment of sale consideration should be made
at the rate ©0f Rs.20,000/- per acre. The further condition
incorporated in Ex.Pl agreement 1is that after making such
part payment at the time of execution -of the Power of
Attorney in favour of the Purchaser under Ex.Pl. - agreement,
the balance -amount of sale consideration. should be paid
within 11 months from the date of approval of the layout plan
by MMDA. In- fact it is stipulated in the agreement that the
balance sale consideration would be made and the sale
transaction would be completed after 11 months from the date
of getting approval from MMDA. Though the preposition
"after" has ~been employed, both the parties, @in their
pleading as well as evidence, have admitted that it should be
read and understood as "within". On 01.12.1988  (within two
weeks from +the date of Ex.Pl agreement), the respondent
herein/plaintiff paid a sum of Rs.40,000/- to the deceased
first defendant G.B.Chakravarthy and paid another sum of
Rs.40,000/- to K.Leganathan towards further advance and part
payment of the sale consideration. An endorsement came to be
made by the deceased first defendant G.B.Chakravarthy and
K.Loganthan on 01.04.1988 and the said endorsement has been
marked as Ex.P29. Besides @ producing Ex.Pl1 agreement and
marking Ex.P29 endorsement dated 01.04.1988, the
respondent/plaintiff adduced oral evidence as PWl confirming
his plea that ‘Ex.Pl agreement was-entered into on 17.11.1988
and a sum of Rs.10,001/- was paid to the deceased first
defendant Chakravarthy as advance and that a further sum of
Rs.40,000/- was paid on the date of Ex.P29 endorsement,
namely 01.12.1988, as further advance and part payment of the
sale consideration. The deceased first defendant, who
deposed as DWl, made a clear admission of his executing Ex.P1l
agreement for sale, the receipt of Rs.10,000/- (actual amount
paid was Rs.10,001/-) as advance on the date of agreement
itself and receipt of Rs.40,000/- as further advance and part
payment of the sale consideration on 01.12.1988. He has also
admitted in clear terms that he signed the endorsement dated
01.12.1988 marked as Ex.P29.
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15. However, when the respondent/plaintiff sent a
telegraphic notice on 01.04.1989, the deceased first
defendant G.B.Chakravarthy issued a reply holding out that he
did not agree for the terms and conditions of the agreement.
A copy of the telegraphic notice has been marked as Ex.Pl4.
The reply dated 06.04.1989, sent by the deceased first
defendant G.B.Chakravarthy, has been marked as Ex.P15. The
telegraphic notice was preceded by a letter dated 22.03.1989,
a copy of which has been marked as Ex.P13. But the said
letter did not reach the hands o0of the deceased first
defendant G.B.Chakravarthy. The same made the
respondent/plaintiff suspect that the deceased first
defendant G.B.Chakravarthy was evading service of notice,
which prompted him to issue a telegraphic notice. Since in
Ex.P15, the reply.  to 'the telegraphic notice, the deceased
first defendant  G.B.Chakravarthy claimed that he did not
receive the letter dated 22.03.1989, nor a postal intimation
regarding such registered letter, the «xespondent/plaintiff
chose to issue Ex.P16 letter dated 08.04.1989 annexing a copy
of Ex.P1l3 /letter dated 22.03.1989. After the receipt of
Ex.Pl6 letter, the deceased first defendant sent another
reply under Ex.P17 dated 16.04.1989 repeating and reiterating
the stand taken by him in his earlier letter/notice. Further
letter correspondence and exchange of notices as evidenced by
Exs.P18 to P23 will show that the deceased first defendant
was claiming that there was no concluded -agreement and that
he had been given a right to cancel Ex.Pl agreement for sale
unilaterally, “1if he was not willing to sell the property in
accordance with the terms of the agreement.

l6. Even though the deceased i i i defendant
G.B.Chakravarthy took a' stand that there was no concluded
agreement and that there was a collateral agreement giving
him freedom to unilaterally cancel the agreement in case he
was not willing to proceed with the sale transaction as per
the agreement, there is no reliable evidence, excepting the
interested testimony of  DWl, « the deceased first defendant
G.B.Chakravarthy himself. In fact, DWl, in his evidence, made
a clear admission that himself, Loganthan and the
respondent/plaintiff signed Ex.Pl agreement and that it was
executed at Chennai. He made a clear -admission that he agreed
to sell the properties at Perumalagaram village and
Ayanambakkam wvillage found mentioned in the Ex.Pl agreement;
that it was also agreed between the parties that the sale
consideration would be Rs.2300/-; that the total sale
consideration of the suit ©property was agreed to Dbe
Rs.27,20,900/- and that he handed over three documents
mentioned in Page 3 of Ex.P1 agreement to the
respondent/plaintiff through Loganathan. There is also clear
admission made by him to the effect that he along with
Loganthan agreed to execute a Deed of General Power of
Attorney in favour of the respondent herein/plaintiff as
found in Clause (4) of Ex.Pl - agreement and that it was also
https:/ihcservices. &ARESFincibdfest e plaintiff should pay an amount calculated at



the rate of Rs.20,000/- per acre as further advance and part
payment of consideration at the time of execution of the Deed
of General Power of Attorney. All other conditions found in
Ex.Pl were also accepted by the deceased first defendant,
while deposing as DWl. The relevant part of his testimony is
reproduced:

"I have received a sum of Rs.50,000/- from the

plaintiff. It was paid in two parts. First time
Mr.Kishanlal paid Rs.10,000/-. On 17.11.1988
Kishanalal directly paid Rs.10,000/- to me. The

plaintiff also paid Rs.10,000/- to Loganathan. I have
agreed to sell the properties .at Perumalagaram village
and Ayanambakkam village. I agreed to sell the
schedule properties found in Ex.Pl. The price was
agreed at Rs.2300/- per cent. The sale consideration
agreed in+s Ex.Pl d4s Rs.27,20,900/-. I handed over
three documents as mentioned in Page 3 of Ex.Pl to the
plaintiff ~through Loganthan. Myself and Loganthan
also agreed . to execute a deed of General Power of
Attorney.in favour of the plaintiff as stipulated in
Clause 4 of Ex.P1. "

17. As per Clause - 4 of Ex.Pl, it was agreed that the
plaintiff would pay Rs.20,000/- per acre~on the date of
execution of Deedrof General Power of Attorney. “Under Ex.P1,
it was agreed that the transaction would be concluded within
11 months from the date of approval by MMDA. DWl has also
admitted the receipt of Rs.40,000/- each by himself and
Loganthan and| the signing of the endorsement on the reverse
page of the first sheet of Ex.Pl agreement, marked as Ex.P29.

18. A consideration of the evidence of PWl and that of
DW1l will make it clear that the case of the
respondent/plaintiff, that there was a concluded agreement
reduced to writing and signed by the parties under Ex.Pl
dated 17.11.1988; that G.B.Chakravarthy and Loganathan were
paid a sum of Rs.10,001/- each as advance on the date of
agreement and that a further advance of Rs.40000/- each was
paid to G.B.Chakravarthy and K.Loganathan on 01.12.1988 as
evidenced by Ex.P29 - endorsement, stands - substantiated by
Ex.Pl and Ex.P29 and by the evidence of PWl as well as the

admission made by DW1. It is quite obvious from the said
evidence that the earlier contention made by G.B.Chakravarthy
(deceased first defendant) that there was no concluded

agreement was given a go by and on the other hand, he chose
to take a stand that, by a collateral oral agreement, he was
given a right to cancel Ex.Pl - agreement, in case he was not
willing to proceed with the sale transaction in terms of the
agreement. Having admitted the execution of Ex.Pl agreement
and Ex.P29 endorsement and also the receipt of advance under
Ex.Pl agreement and further advance under Ex.P29 endorsement,
and having admitted in his evidence while deposing as DWl,
hitps://hcservices.debtdgoifhcs@@iesed for the terms of the agreement, the deceased



first defendant should have adduced sufficient reliable
evidence to prove his contention that there was a collateral
oral agreement giving him liberty to cancel the Ex.P1l
agreement unilaterally, if he was not willing to go ahead
with the sale transaction in terms of the agreement.

19.In this regard, not even a suggestion was made during
the cross-examination of PW1l to the effect that there was
such oral collateral agreement giving right to the deceased
first defendant G.B.Chakravarthy to unilaterally cancel Ex.P1l
agreement, 1in case he was not willing to proceed with the
sale transaction 1n accordance with the terms of Ex.P1l

agreement. The deceased first defendant G.B.Chakravarthy,
who figured as DW1l, also did not make specific reference to
such collateral oral agreement. On - the. other hand, the

entire testimony of the deceased first defendant as DW1l
proceeded on the footing that he was relying on the inaction
on the part of Jhe respondent/plaintiff towards the
completion of “the. sale transaction under Ex.Pl = agreement;
that the endorsement relied on by the respondent/plaintiff
dated 20.03.1999 was forged and that the suit was hopelessly
barred by limitation. In view of the same, this Court comes
to the conclusion that the contention of the deceased first
defendant and appellants 1 to 4, who became.defendants 2 to 5
on the death of the deceased first defendant, that there was
no concluded agreement under Ex.P1, does not stand
substantiated. The other stand taken by the defendants to
the effect that there was a collateral oral -.agreement, by
which the " deceased first defendant was given liberty to
unilaterally cancel Ex.Pl - agreement, has also not been
substantiated. Hence, this Court holds. that Ex.Pl agreement,
is a concluded and valid agreement -and that there was no
collateral oral agreement giving right to the deceased first
defendant to unilaterally cancel Ex.Pl agreement in case he
was not willing to proceed with the sale transaction in terms
of the said agreement. Point No.l is answered accordingly.

Point No.2

20. Admittedly the suit sale agreement Ex.Pl was entered
into on 17.11.1988. The agreement contains two part. 1.83
acres comprised in S.No.22, an extent of 42 cents comprised
in S.No.6/1A, another 42 cents comprised in S.No.6/1B, an
extent of 1/2 cent comprised in S.No.26/3, an extent of 67
cents comprised 1in S.No.21/2 and an extent of 65 cents
comprised in S.No.20 in Perumalagaram Village, together with
an extent of 1.34 acres comprised in S.No.1l61 of Ayanambakkam
village forming a single plot was the property owned by the
deceased first defendant G.B.Chakravarthy. The deceased first
defendant agreed to sell and the respondent/plaintiff agreed
to purchase the above said property totally measuring 5 acres
33 1/2 cents (wrongly totaled in Ex.Pl as 5 acres 34 1/2
cents) for a sale consideration at the rate of Rs.2300/- per
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K.Loganathan signed the agreement for himself and on behalf
of his other co-sharers (all legal heirs of G.B.Krishnasamy
Naidu) . An extent of 42 cents comprised in S.No.24, an
extent of 1 acre 30 cents comprised in S.No.25/1, an extent
of 64 cents comprised in S.No.35/2, an extent of 1 acre 31
cents comprised in S.Nos.1l0 and 9, an extent of 1 ¥ cents
comprised in S.No.26/3 and an extent of 15 cents comprised in
S.No.8, all in Perumalagaram village, along with an extent
of 1.29 acres comprised in S.No.162/1 and an extent of 1 acre
36 cents comprised 1in S.No.162/2 of Ayanambakkam village
(totally measuring 6 acres and 48 *» cents) forming a single
plot was the property agreed to be sold by K.Loganathan to
the respondent/plaintiff under- the other part of the

agreement Ex.PL. It was owned by K.Loganathan and his co-
sharers, who are the 1legal heirs of Late G.B.Krishnasamy
Naidu. The said Krishnasamy Naidu was the brother of

G.B.Chakravarthy, the deceased first defendant. Though the
respondent/plaintiff chose to file the previous proceeding in
unnumbered C.S.No..... of 1989 and Application No.4413 of
1989 in the unnumbered C.S against the deceased first
defendant /G.B.Chakravarthy, K.Loganathan and his other co-
sharers, who  were 6 1in number. The said application for
leave was dismissed for the first time and the order of the
Single Judge was set aside in the appeal in 0.S.A.No.300 of
1989 and  the application was remanded back to the Single
Judge. After suech remand, the respondent herein/plaintiff
allowed the application to be dismissed for non-prosecution
on 08.08.1995.

21. However, the respondent herein/plaintiff claims that
the agreement @ in respect of the - properties owned by
Loganathan and his co-sharers, came to be cancelled by mutual
consent pursuant to the expression of inability by Loganathan
to convince his co-sharers. Lt lls sought to be proved by
the production of Ex.P24 letter allegedly written Dby
Loganathan to the Plaintiff and Ex.P25 Deed of Cancellation
of Agreement dated 06.06.1992. Of course, Ex.P24 letter 1is
undated. However 1in Ex.P25 = " Deed of Cancellation dated
06.06.1992, the date of such letter has been mentioned as
04.06.1992. Loganthan and 5 others, besides the respondent /
plaintiff have signed the said. Deed of. Cancellation of
Agreement. Rukmani, who was arrayed as 8th respondent in
Application No.4413 of 1989 was not made a party to Ex.P25
and her signature was not obtained in Ex.P25.

22. Relying on the admission made by the plaintiff that
the suit agreement was cancelled by mutual consent by the
execution of Ex.P25 - Cancellation Deed in respect of the
property owned by K.Loganathan and his co-sharers, the
appellants contended that the agreement was not partially
cancelled in respect of the property owned by Loganathan and
his co-sharers alone and on the other hand, Ex.Pl agreement
was cancelled 1n its entirety after receiving Dback the

https:/ihcservices. &AMEJCRnc@NRNL pald by the purchaser under Ex.Pl- agreement



together with a substantial amount towards compensation and
that the amount thus received by the respondent/plaintiff was
more than Rs.1,50,000/-. It was the contention of the
deceased first defendant G.B.Chakravarthy that the respondent
herein/plaintiff effected a compromise with K.Loganathan and
obtained more than Rs.1,50,000/- from the said Loganathan in
full quit of his rights under Ex.Pl agreement dated
17.11.1988 and that having thus received the entire advance
amount and a substantial amount as compensation from
Loganathan in full settlement of his rights wunder Ex.Pl
agreement, the respondent/plaintiff was estopped form filing
the present suit for the relief of specific performance of
Ex.Pl agreement for sale. Though such a plea was taken as a
plea of defence in the written statement of the deceased
first defendant, the same was also given up by the deceased
first defendant, as it could be inferred from the fact that
PWl was not cross-—examined regarding the settlement between
the respondent/plaintiff and Loganathan evidenced by Ex.P25
Deed of Cancellation of Agreement. Not even a.suggestion was
made to the plaintiff, while he was deposing as PWl, to the
effect that . he . received more than Rs.1,50,000/- from
K.Loganathan -and gave up his right under Ex.Pl agreement in
entirety. The  deceased first defendant, who figured as DW1,
also did mnot refer to Ex.P25-Deed of...Cancellation of
Agreement! as the one cancelling Ex.Pl —agreement in 1its

entirety. Theres=is no assertion made-by DWl [that the
cancellation )1 agreement with K.Loganathan was a
cancellation of Ex.Pl agreement in entirety. On the other

hand, the entire evidence of DWl is to the effect that Ex.Pl
agreement for sale was barred by limitation and that hence
the respondent/plaintiff was not entitled to any relief in
the suit filed by “him.  against - the first respondent
G.B.Chakravarthy for specific performance.

23.Though a plea was taken in the written statement to
the effect that the cancellation of the agreement with
Loganathan amounted to rcancellation of Ex.Pl agreement in
entirety, no evidence was let "in to substantiate the said
contention. On the other hand, Ex.P24 letter, Ex.P25 Deed of
Cancellation of Agreement and the evidence of PWl makes it
clear that Ex.Pl consists of two parts - first part being the
agreement for sale of the suit property by the deceased first
defendant G.B.Chakravarthy to the respondent/plaintiff and
the second part being the agreement for sale of 6 acres 48
1/2 cents (not the subject matter of the suit property) owned
by K.Loganathan and his co-sharers to the
respondent/plaintiff.

24. K.Loganathan signed Ex.Pl1 agreement on his own

behalf and on behalf of his other co-sharers agreeing to sell

6 acres and 48 1/2 cents of property owned by them to the
respondent/plaintiff. But, subsequently, he was not able to

get the concurrence of his other co-sharers, which prompted
https:/ihcservices.&idls. doPincSeRidgy @ letter dated 'nil' under Ex.P24 expressing his



inability to fulfill his obligations under Ex.Pl agreement
for sale since his other co-sharers were not willing to part
with the property. The same resulted in the execution of
Ex.P25 Deed of Cancellation of Sale Agreement on 06.06.1992.
Though Ex.P24 is undated, the date of said letter has been
referred to as 04.06.1992 1in Ex.P25. A perusal of the
recitals found therein will show that the cancellation was
made only 1in respect of 6 acres 48 cents belonging to
K.Loganathan and his co-sharers. The relevant recital 1in
Ex.P25 in vernacular, which makes it clear that the
cancellation of the agreement was only in respect of the land
owned by K.Loganathan and his co-sharers 1s reproduced
hereunder: -

" snCurg smsm - GOLLS S  gnul L Usemarsmer  &r & &
gm saflear  4.6.92 o nu - H9s5S Sl Cemfluugwn e G WV ST & 6T
BT SUrELTsS  Gure  Gawmrle wWwSWM SU  CEW SIMAIS & (6T UMb &
SITETS HMO - HIEl.  FRSEH0  SSNE LU eioml sUugls &
STeS ST mmo  17.1.1988 o mi emu®s &) Osmeamrl Ko efs slarw
RUUE 8 sl srisalar SysemrL  Bomsmer  QUIKS Salmm @6
oo  Comrsa — Qsug HTaT SHSEEHSG G kOB S &G Furw
pgomn G g  Gsr@Hs slGme .

Qu@mrrerraam.ﬁ &JiTio Lo ar Ca  eTewr ol ,@‘;rrstmrm'

24 0.42

25 /1 1.30

35 /2 0.64

0= 1.31

8 0.15

26 /3 0.01 1/2
ST LTS &0 &L 1621 1.29

162 /2 1.36
o6 OQurg 6.48 1,2

M2_lg o] & 61 le 6T i (LPS60 6Teore G 6T 6T

arflasmrm &@he Car  aalaflly o foown  &SkoLwrg eer m @& (pew
o i) GmECmerT. m2le KRB GEMET SIS  FTEI  ESE TS GIL 6T
aflenr Lo afls SevTium & E5& &g 60T (B ol g8 Q& e ar
gors @ oaiaflls o Ceumerw  SeoLwrg T Mo @SeT  (peow
OQsfalls g1 Qsrer s1Gmer . "

It is also found from Ex.P25 that only a sum of Rs.50,000/-
which had been paid as advance to Loganathan under Ex.Pl
https://hcservices. atQlRSRUIRAEeness refunded for the cancellation of the agreement



in respect of the property owned by K.Loganathan and his co-
sharers. The 1last paragraph of the cancellation agreement
makes it clear that the respondent/defendant reserved and
retained his right to proceed against the deceased first
defendant in respect of the suit property. The last
paragraph in vernacular reads as follows:

" Guogyio, o lp.liles sram g &) BTG SeuT SEHLET  [HTeT
1711988 o m  gnu®s sl OeramL K e slomu  @UUE S
ug &Irs ST 2178 518 Seler e Hrew  geufleor  Cufl  smeur  GumL Geur
Seomun Qupme  QemeararCear  9EN GS  CHMAIITET  HLAl S 608 SmeT
TOssCur e @  Lgemr o femow, e () Tarm @6 dp soo
Qsfels s1&  Qsrer &Cmer. "

25. The same seems to be the reason why the deceased
first defendant did not stick on to his stand taken in the
written statement that the agreement in - entirety was
cancelled and hence the respondent herein/plaintiff was
estopped from filing the suit for specific performance
against him . -in respect of the suit property and on the other
hand, he simply relied on the absence wof readiness and
willingness..on the part of the respondent. -herein/plaintiff
and the plea that the suit is barred by limitation.

26. For +the reasons stated above, this Court comes to
the conclusion . that the contention of the deceased first
defendant that the agreement was cancelled 1in its entirety
and hence, the respondent herein/plaintiff was estopped from
filing the suit for specific performance cannot be sustained
and the same came to be rightly rejected by the learned trial
Judge. The point is answered accordingly.

Point No.3
27. Mr.M.S.Krishnan, the learned senior counsel for the
appellants, drawing the attention of the Court to the earlier
proceedings and also the evidence adduced on both sides (both
oral and documentary), argued with vehemence that though the
respondent /plaintiff made payment of an additional advance
of Rs.40,000/- on 01.12.1988 i.e.,within 15 days from the
date of execution of Ex.P1 agreement, the
respondent/plaintiff did not take steps towards the
completion of the transaction within a reasonable time; that
on the other hand, the respondent herein/plaintiff remained
idle for two years and then chose to file a previous suit on
the original side of the High Court of Madras (unnumbered
C.S.No.... of 1989) along with an application seeking leave
to sue; that the said application was dismissed by a learned
single Judge of this Court, against which he preferred an
appeal before the Division bench in 0.S.A.No.300 of 1989;
that the Division Bench allowed the OSA, set aside the order
of the learned Single Judge dismissing the leave application
hmsmwast&&ﬂs&ﬁW%&R%Qlthe matter'bagk to the learned single Judge to
consider the leave application afresh under Clause 12 of the



Letters Patent and that after such remand, the respondent
herein/plaintiff failed to prosecute the said application and
allowed the said application to Dbe dismissed for non-
prosecution. It is the further contention of the learned
senior counsel that the deceased first defendant refused
performance of his obligations under Ex.Pl agreement by
issuing a reply to the telegraphic notice dated 01.04.1989
sent by the respondent herein/plaintiff; that the
respondent/plaintiff had notice of such refusal before
08.04.1989 and that hence the limitation for filing the suit
for specific performance started at least from 08.04.1989.

28. The learned senior counsel for the appellants
contended further that though there were subsequent letter
correspondence and exchange of 'notices, in none of the
letters, notices oxr reply notices, the deceased first
defendant G.B.Chakravarthy acknowledged his obligations under
Ex.P1l - agreement for sale and he persistently refused to
perform his obligations under the agreement for sale and that
hence, the, suit should have been field within three years
from the date on . which the respondent herein/plaintiff had
notice o0f such Trefusal. Learned senior..counsel for the
appellants contended further that even it is -“assumed for
argument sake, without admitting, that the .last of the reply
notices sent by the deceased first defendant could be taken
as the date on which limitation started..running, the suit
should have been filed within three years from 27.05.1989
and that since the present suit came to be  filed several
years after the expiry of the period of limitation, the suit
is hopelessly barred by limitation.

29. Per contra, the learned counsel for the respondent
herein/plaintiff put forth an argument that a previous suit
in unnumbered C.S.No...of 1989 was filed on the original side
of the Madras High Court along with an application seeking
leave to sue; that during the pendency of the application on
the original side after it was remanded by the Division bench
to the single Judge for  rehearing, the deceased first
defendant G.B.Chakravarthy approached the respondent
herein/plaintiff through mediators for settlement; that hence
the respondent herein/plaintiff did not prosecute the earlier
proceedings; that thereafter 'the /deceased first defendant
G.B.Chakravarthy acknowledged " his ' liability by making an
endorsement in the said agreement on 20.03.1999 and that
since the present suit came to be filed within a period of
three years from the date of fresh refusal to perform after
20.03.1999, the suit was well within the period of limitation
and the bar of limitation would not get attracted.

30. In this regard, extracting the relevant part of the
pleading 1in the plaint will be helpful to understand the
nature of plea. In paragraph 10 of the plaint the following
averment came to be made:-
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"The Division Bench of the Hon'ble High Court by
order dated 19.06.1991 set aside the order passed in
A.N0.4413/89 and remitted back the matter for fresh
hearing on the question of grant of leave to sue
under Clause 12 of the Letters Patent. In the mean
time the defendant through some mediators met the
plaintiff for settlement and therefore the plaintiff
did not press the suit and allowed it to be dismissed
for default.

31. The respondent herein/plaintiff did to refer to the
date of dismissal of Application No.4413 of 1989 on the file
of the High Court of Madras, Original Side. He also did not
produce copies of the judgment in the O0.S.A and the order
made 1in the said' application. On ~the. other hand, the
deceased first ~defendant produced certified copy of the
judgment of the Division Bench dated 19.06.1991 pronounced in
0.S.A.No.300 0£f:1989 and a certified copy of ‘the order of the
Single Judge dated 08.08.1995 dismissing Application No.4413
of 1989 after its remand. They have been marked as Exs.Dl and
D2 respectively. From the said documents, it is obvious that
Application - No.4413 of 1989, seeking leave to sue, was
dismissed for non-prosecution only on 08.08.1995." The matter
was remanded by the Division Bench to the single Judge on
19.06.1991. Eor more than 4 years, the respondent
herein/plaintiff dragged on the matter and ultimately left
the said application to be dismissed for = default on
08.08.1995. There is no piece of evidence to show that the
deceased first defendant G.B.Chakravarthy made any
acknowledgment of his liability under Ex.Pl agreement prior
to 08.08.1995, the date on which the leave application was
dismissed for non-prosecution.

32. Since the refusal to perform by G.B.Chakravarthy was
communicated by Ex.P15 - letter as early as on 06.04.1989
which evoked a further letter by the respondent/plaintiff on
08.04.1989 under the original ~of Ex.Pl6, the limitation for
filing the suit for specific performance commenced in between
06.04.1989 and 08.04.1989, the date on which the respondent
herein/plaintiff received Ex.P15 letter and thereby he got
knowledge of the refusal by the deceased first defendant to
perform his obligations under Ex.Pl agreement for sale. of
course the respondent herein/plaintiff chose to file a civil
suit on the original side of the High Court within three
years. Since the subject matter of the suit, namely the suit
property, situated outside the ordinary original territorial
jurisdiction of the High Court and only one out of 8
defendants in the proposed suit was residing within the
ordinary original territorial jurisdiction of the High Court,
he filed Application No.4413 of 1989 seeking leave to sue.
The said application was dismissed by a learned Single Judge
of the High Court on 27.09.1989. On appeal in 0.S.A.No.300
of 1989, a Division Bench of the High Court allowed the

https:/ihcservices. SRREREnRARicegemanded the matter back to the single Judge to



rehear the application seeking grant to leave under Clause 12
of the Letters Patent. The said remand order came to be
passed on 19.06.1991 as evidenced by Ex.Dl1. After the remand
of the petition, the respondent/plaintiff kept quite and did
nto pursue the application which resulted in its dismissal
for default on 08.08.1995. A certified copy of the said order
has been produced on the side of the defendant and marked as
Ex.D2.

33. At the Dbest, the period spent on the earlier
litigation, namely 1in prosecuting the unnumbered C.S and
Application No.4413 of 1989 can be sought to be excluded from
the period of limitation in accordance with Section 14 of the
Limitation Act, 1963. But Section 14 of the Limitation Act
prescribes a condition that such proceeding should have been
initiated and prosecuted in a Court without jurisdiction and
such prosecution of the proceedings should have been with
due diligence. Let us forget the said condition for the time
being and relegate the consideration of the same at a
subsequent part of this judgment. Assuming that the
period spent on prosecuting the proceeding initiated in the
High Court on 'its original side in Application No.4413 of
1989 in unnumbered C.S.No. of 1989 could be excluded while
counting the period of limitation for filing the suit for
specific performance of the agreement for sale, even then it
can be found that the present suit has not .been filed within
the period of-limitation. The present suit came to be filed
on 14.03.2002. The limitation which started. running from
08.04.1989 can be counted as follows:

Date from which limitation started running
(date on which the plaintiff had notice of
refusal to perform) -08.04.1989

Date of filing of the earlier suit

Unnumbered C.S. and I.A.No.4413 /1989 -Some where in 1989

As the particulars are not found and it is admitted that the
said unnumbered C.S came to be filed after the ultimate
refusal made by the first defendant under Ex.P23 dated
27.05.1989, we may assume the date of filing of the previous
suit to be 27.05.1989. The period in between 08.04.1989 and
27.05.1989 will account for 1 month and 19 days (49 days).
The leave application, namely Application No.4413 of 1989
ultimately came to be dismissed on 08.08.1995. Hence, the
period from 27.05.1989 to 08.08.1995 can be excluded. If
such exclusion is allowed, then the present suit should have
been filed within a period of three years minus 49 days from
08.08.1995. If the time spent on the previous proceeding is
excluded, the period of limitation would have expired on the
completion of two years , 10 months and 11 days from
08.08.1995. Hence, the suit should have been filed on or
before June 19, 1998. But, the present suit came to be filed
only on 14.03.2002. Therefore, the present suit shall stand
https:/ihcservices. RARESHinR¥nilesmitation in the absence of any acknowledgment of



liability, giving a fresh start of limitation. The same 1is
the reason why the respondent/plaintiff has propounded an
acknowledgment in writing dated 20.03.1999.

34. According to the plaintiff, the deceased first
defendant acknowledged his liability under the Ex.P1
agreement for sale Dby signing an endorsement made on
20.03.1999 on the backside of the first sheet of the Ex.Pl1 -
agreement for sale. Mr.R.Thiagarajan, learned counsel for the
respondent/plaintiff, drawing the attention of the Court to
the said endorsement, which 1s the second endorsement found
on the reverse page of the first sheet of Ex.Pl agreement,
argued that by making such an endorsement, the deceased first
defendant G.B.Chakravarthy acknowledged his liability under
Ex.Pl - agreement for sale, pursuant to the offer made by the
respondent/plaintiff’ to make part payment of the sale
consideration at the time of execution of the general power
of attorney at ‘the rate of Rs.90,000/- per acre, instead of
Rs.20,000/- per acre as found in Ex.Pl - agreement. It is his
further submission that, by the said - endorsement, the
deceased first defendant G.B.Chakravarthy agreed to hand over
all documents pertaining to the suit property to enable the
respondent/plaintiff to get MMDA approval and agreed for the
completion of the sale transaction on or before 10.06.2001.

35. It i1s true that there are two endorsements on the

reverse side . .of the first sheet of Ex.Pl - sale agreement.
The first endorsement was made on 01.12.1988 and the same has
been marked as Ex.P29. The second endorsement is stated to
have Dbeen "made on 20.03.1999. Though @ the respondent

herein/plaintiff relies. on the said endorsement as an
acknowledgment of liability to show ‘that it caused a fresh
start of limitation, he has not chosen to mark the said
endorsement as an exhibit on his side. In this regard, it
was the clear and categorical contention of the deceased
first defendant G.B.Chakravarthy, who was the sole defendant
at that point of time, that the said endorsement was a forged
one and he did not 'sign the  'said endorsement dated
20.03.1999. Since the endorsement was denied by the deceased
first defendant and other defendants who were defending the
case on the basis; of the written -statement filed by the
deceased first defendant, the burden of proving the same
shall stand cast on the respondent herein/plaintiff. The
respondent herein/plaintiff has not examined any other
witness to prove the said endorsement relied on by him. The
only available evidence 1is the interested testimony of PWI1,
the plaintiff himself. Curiously, the respondent
herein/plaintiff who deposed as PWl, in his evidence in chief
examination, has not furnished the details as to the place at
which and the witnesses 1in whose presence the endorsement
came to be made. On the other hand, a nebulous and evasive
statement came to be made which reads as follows:-
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"Since the defendant did not perform his part of
the contract under Ex.Pl, I have filed this present
suit. At the time of Ex.Pl agreement, the fair market
value of the property per cent was Rs.2300/-. I am
ready and willing to pay the balance sale
consideration as per Ex.Pl1 till today. On the back of
first page of Ex.Pl there was an endorsement dated
20.03.1998 and that endorsement was found signed by
the defendant."

By the said statement made by him (PWl) in his chief
examination, the respondent/plaintiff did not assert that the
endorsement was made on 20.03.1999 1in the ©presence of

witnesses who signed it. He simply states that an
endorsement dateds 20.03.1999  was found and that the
endorsement was found signed by the defendant. The same will

show that the ‘endorsement was not made in his presence and
the signature of the deceased first defendant was not made in
his presence. Even though he denied the suggestion made in
the cross examination that the endorsement was forged by him,
he did not/ assert that the endorsement was made and signed by
the deceased first defendant.

36. Ony~ the contrary, the deceased  first defendant
G.B.Chakravarthy, while deposing as DWl, categorically denied
having signed the- agreement dated 20.03.1999. It 1is his
clear assertion, the other 5 signatures (4 signatures found
in the agreement and one signature found in the endorsement
marked as Ex.P29) are his signatures and the 6" signature,
namely the one found under the endorsement dated 20.03.1999
is forged. Since a concrete denial was made by the deceased
first defendant and the respondent/plaintiff, who deposed as
PWl also did not specifically refer to the making of the
endorsement dated 20.03.1999 in his presence, he ought to
have examined the witnesses, who attested the endorsement.
But he has not chosen to examine any one of the attestors.
Hence, the burden of proof regarding the endorsement dated
20.03.1999 cast on the respondent herein/plaintiff was not
discharged at least to the extent of casting the shifting of
the burden on the appellants to disprove the endorsement.
Even then the deceased  first defendant chose to take steps
for having the admitted and disputed signatures compared with
the disputed  signatures by a handwriting expert in the
Government Forensic  Laboratory, which resulted 1in the
submission of a report opining that the signature found in
the endorsement dated 20.03.1999 was not made by the deceased
first defendant, who made four other signatures found in the
Ex.P1 - agreement and the 5th signature found in the
endorsement dated 01.12.1988 marked as Ex.P29. For the
purpose of comparison, not only the 5 admitted signatures
found in Ex.Pl agreement for sale and Ex.P29 endorsement, but
also the signatures of the deceased first defendant found in
2 other documents, namely Kist receipts dated 27.07.1999
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signatures of the deceased first defendant, were wused for
comparison. The expert found the 4 signatures found in Ex.Pl
agreement and the 5th signature found in Ex.P29 endorsement
and the signatures found in those two kist receipts referred
above were made by one and the same person and that on the
other hand, the disputed signature found in the endorsement
dated 20.03.1999 was not made by the same person, who made
the other admitted signatures. Besides marking the opinion of
the expert (to which copies of the kist receipts were also
annexed) as Ex.C1, the defendants also examined
Mr.M.T.Yuvanesan, who was the Scientific Assistant Grade-I
and Document Expert of the Government Forensic Department,
Chennai as DW2. At the time of his examination as DW2 he was
holding the position of Assistant Director, Document Section,
Government Forensic Department, Chennai. The evidence of DW2
is quite clear that on scientific examination of the admitted
and disputed signatures, he found out that the disputed
signature was not made by the very same person, who made the
admitted signatures. Though wvalid reasons = have Dbeen
assigned, the learned trial Judge, chose to disbelieve and
disregard the evidence of DW2 Dby making an observation
showing perversity that the opinion of the Assistant Director
of the Forensic Lab, who is a Handwriting expert, cannot be
relied on.

37. As pointed out supra, the burden of proving the
endorsement dated 2 0z @31591Y relied on by the
respondent/plaintiff stands cast on the respondent
herein/plaintiff. The respondent herein/plaintiff himself has
not asserted that the endorsement was made 1in his presence
and he saw the deceased first defendant signing the said
endorsement. On the other hand, as PWl, he gave an evasive
statement in the chief examination itself that an endorsement
dated 20.03.1999 was found on the backside of the first sheet
of the Ex.Pl agreement and that the signature of the
defendant was also found in the endorsement. The said
evidence shall not be enough to discharge the burden cast on
him. The said evidence is:  also not enough to cause the
shifting of burden and casting the burden on the defendants
to disprove the endorsement. Therefore, even if the expert's
opinion marked:. as Ex.Cl and the evidence of DW2 (expert) are
omitted from the purview of consideration, the
respondent/plaintiff is bound to fail because of his failure
to prove the endorsement dated 20.03.1999.

38. The learned senior counsel for the appellants also
drew the attention of the Court to the contents of the
endorsement dated 20.03.1999 and the circumstances under
which the same was stated to have been made by the deceased
first defendant and contended that it was highly improbable
for a prudent person to agree for the revival of the
agreement, which had already become time barred for the sale
of the immovable property for the very same price fixed in
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taking the increase 1in the market wvalue of the landed
property into consideration. Hence, as rightly contended by
the learned senior counsel for the appellants, Dbesides the
approach made by the learned trial Judge regarding burden of
proof being erroneous, the learned trial Judge committed an
error 1in arriving at a conclusion that endorsement dated
20.03.1999 was true and genuine, without properly
appreciating the evidence adduced on both sides and without
correctly applying the principles of law regarding burden of
proof. The endorsement relied on by the respondent/plaintiff
in vernacular reads as follows:

"Kegw 1999 gy et (B LrTE wrglo 20 gy [BTeT
urs souE e prlipeller  @Gurmt G B.&& sTeunt surely  mreT Qe eneor
4 gsCsfl Crr( GmmsuerLbrr' Qaer emer—30  oudls @ui &LO LIT6VIT6V @Lnrrrrrf
HoeaT T QeSS G Tudllsths G o me Gl - smer ar Qe
ETer oM &6 @ol smi Gl aurmi sy 9 eumer e QTems (mumw 50000 /.
(mwugmufifn) wEEW U T UTE  SHBBSULL B, e 17.11.1988 @
SUU.& QareT L~ &6 G 200008 @ Uk g6 5ms @& 90,000
(Qmer sy Torufiyn -~ e @Gw) Qsrhss smmsm  soudgssar  Quuf
BTl (YIS S SUE SLTET  maTs & STeCaersmamu  ug eI  ugk

Qew gi BTG 6UUMmL& &16mer oot mi 2 misshuets sNGmenr .
STl &6 MMDA & o g&Tel, Guny soer 2 gsrefmearun  Gu o)
10.06.2001 & @o  &hun  Yes & Gaws QLML QUL CSTE L ST  HTEID

U U Qamer &lGme .
sd/- sd/-
Kishanlal G.B.Chakravarthy
&L &\ger
sd/-

S.Uttamchand Jain
Not legible"

39. The contents of the above said endorsement are to
the effect that the parties agreed to treat the payment of
Rs.40,000/- under Ex.Pl in 1988 as advance and on the other
hand, the 'stipulation —regarding part payment of sale
consideration 'at the time of execution of General Power of
Attorney under Ex.Pl alone was varied by substituting
Rs.90,000/- per acre for Rs.20,000/- per acre. There 1is
nothing 1in the endorsement that the parties agreed for
upholding revision of the sale consideration taking into
account the passage of about 13 years. As rightly contended
by the learned senior counsel for the appellants, no prudent
person would have come forward to agree for consenting the
sale of the property in 2001 for the sale price fixed in
1988. Hence, as rightly contended by the learned senior
counsel for the appellants, the deceased first defendant
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liability by signing an endorsement without demanding higher
payment equivalent to the then market value of the property
as consideration. More over, as pointed out supra, the
respondent/plaintiff miserably failed to discharge his burden
of proving the endorsement dated 20.03.1999, at least to the
extent of causing the shifting of burden and thereby casting
the Dburden of disproving the said endorsement on the
defendants. Taking into consideration of the above said
facts and circumstances and on an appraisal of evidence
available in this regard, this Court comes to the conclusion
that the learned trial Judge committed an error in arriving
at a conclusion that the endorsement dated 20.03.1999 (second
endorsement) found on the reverse page of the first page of
Ex.P1l was genuine. The said finding is-defective, incorrect,
infirm, liable #0 be interfered with and reversed.
Accordingly, this Court holds that endorsement dated
20.03.1999 has not been proved to be genuine and on the other
hand the defendants have proved it to be. forged. Point No.3
is answered accordingly.

Point Nos.4 & 5 :-

40. No doubt it is true that the defendants have not
substantiated their contentions that there.was no concluded
agreement and that the suit agreement for sale was cancelled
in 1ts entirety wand thereby the respondent/plaintiff was
estopped from* filing the suit against the deceased first
defendant ' for . specific performance. However, . there 1is
substance "in the contention raised on @ behalf of the
appellants "that the respondent herein/plaintiff is not
entitled to the relief sought for, since he failed to prove
his readiness and willingness to perform his part of the
obligations under the Agreement for sale right from the date
of agreement till the date of filing of the suit and even
thereafter, and that the suit itself is hopelessly barred by
limitation.

41 .We have seen supra that the refusal to perform was
made by the deceased first defendant as early as on
06.04.1989 by issuing Ex.P15 letter and that the
respondent/plaintiff —should have: had —knowledge of such
refusal before 08.04.1989 'since Ex.Pl5 letter was responded
by the respondent/plaintiff by issuing Ex.P16 letter dated
08.04.1989. It has also been pointed out supra that the
limitation started running from 08.04.1989 and that even if
the time spent on prosecuting the previous proceedings in
Application No.4413 of 1989 in unnumbered C.S.No... of 1989
on the original side of Madras High Court is excluded, then
the suit should have been filed on or before 19.06.1990. It
is pertinent to note that though the deceased first defendant
clearly refused to perform his part of the obligation under
Ex.P1 by issuing Ex.P1l5 letter dated 06.04.1989, the
respondent/plaintiff continued to issue letter after letter
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the public not to deal with the deceased first defendant in
respect of the suit property as he was holding a legally
valid agreement for sale and that all such letters, notices
and the publication of the public notice came to be countered
by the deceased first defendant G.B.Chakravarthy, by issuing
reply letters, notices and reply notices. The documents
pertaining to the letter correspondence, exchange of notices,
publication of notice to the public have been marked as
Ex.P1l4 to P17 and Exs.P19, P20 and P23. Out of the said
documents, Exs.P14, Pl6, P19, P20 and P22 are the letters,
notices, reply notices and publication of notices warning the
public sent by the plaintiff. Exs.P15, P17, P21 and P23 are
the letters, notices and reply notices sent by the deceased
first defendant. A consideration of the above said documents
will make 1t clear that the 1initial refusal was made 1in
Ex.P15, letter dated 06.04.1988 and the  deceased first
defendant consistently refused to perform his obligation
under the agreement and the last document containing such
refusal is Ex.P23, dated 27.05.1989. Even if it is assumed
for argument sake that the date of Ex.P23 wviz., 27.05.1989
shall be the starting point of limitation, and . the former
unnumbered C.S. came to be filed on the very same day or on
the very next day after receipt of Ex.P23, and the time spent
on prosecuting the previous proceedings is excluded, the suit
should have been filed within three vyears from 08.08.1995,
the date  of dismissal of Application No.Z4413/1989 on the
original side~of the High Court. If 27.05.1989 is taken as
starting point. of limitation and the _parties went on
prosecuting the previous proceedings 1is: excluded under
Section 14 of the Limitation Act, then the suit should have
been filed within three vyears from .08.08.1995 wviz., on or
before 08.08.1998. Obviously, the suit has not been filed on
or Dbefore 08.08.1998. Hence, in the absence of any
acknowledgment of liability under Ex.Pl agreement, the suit
filed after 08.08.1998 shall attract the bar of limitation.

42. Article 54 of the Limitation Act, 1963 prescribes a
period of three years as limitation for filing a suit for
specific performance of a contract. Such limitation is to be
counted from the date, if any, fixed in the agreement for
performance ~and if no such date is- fixed,; it  should be
counted from the /date on which the plaintiff had notice that
the performance is refused. Of course, within 3 vyears from
the date of such refusal, the respondent herein/plaintiff
chose to file an intended suit in unnumbered
C.S.No. /1989 along with an application under Clause 12
of the Letters Patent seeking leave to file a suit on the
Original Side of the Madras High Court. The said application
was taken on file as A.No0.4413/1989. It shall be noticed that
the said application came to be filed within three years even
from the date of first refusal, namely 06.04.1989 on which
date Ex.Plb-letter was issued by the deceased first defendant
to the respondent herein/plaintiff. However, things took an
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No0.4413/1989 was dismissed by a learned single Judge of this
Court by an order dated 27.09.1989 on the ground that the
properties situated outside the ordinary Original
Jurisdiction of Madras High Court and all the defendants,
except one, were residing outside the Ordinary Original
Jurisdiction of the High Court of Madras. In fact, the said
application came to be filed against the deceased first
defendant G.B.Chakravarthi, Loganathan and six others, who
were the co-sharers of Loganathan. On the dismissal of the
said application, the respondent herein/plaintiff preferred
an appeal in 0.S.A.No0.300/1989 Dbefore a Division Bench of
this Court. By a Jjudgment dated 19.06.1991, +the Division
Bench allowed the appeal, set aside the order of the single
Judge dated 27.09.1989 and remitted A.No0.4413/1989 Dback to
the learned single Judge to consider the application afresh
under Clause 12 of the Letters Patent and pass orders. After
such remand, the respondent herein/plaintiff failed to
prosecute the said application and allowed it to be dismissed
for non-prosecution on 08.08.1995. Even thereafter, the
respondent /herein/plaintiff did not file- the suit in the
court having Jjurisdiction. He also failed to take steps to
get A.No0.4413/1989 restored. Having allowed.a period of more
than 6-1/2 vyears to lapse from 08.08.1995, the date of
dismissal of the application for leave to sue, the respondent
herein/plaintiff chose to file the present-suit only against
the deceased first defendant on 14.03.2002 again on the
original side-of this court as C.S.No.945 of 2002. This time,
the respondent. herein/plaintiff chose to file the suit
against the deceased first defendant G.B.Chakravarthi alone
leaving Loganathan and his co-sharers.

43. Even though the agreement in respect of the suit
property owned by the deceased first defendant
G.B.Chakravarthi was not proved to be cancelled, unless the
respondent herein/plaintiff has approached the court within
the period of limitation and he 1is able to prove his
readiness and willingness to perform his part of the
obligations under the agreement, he shall not be entitled to
the relief of specific performance. The further plea of the
defendants is that the plaintiff shall not be entitled to the
relief of specific, performance, -since. hehas not complied
with the conditions found in Section 16(c) of the Specific
Relief Act, 1963 as  to 'the pleading and proof of his
readiness and willingness throughout. The said contention has
got substance in it. The plaintiff, who filed the suit for
specific performance, shall aver and prove either that he has
already performed his part of the obligations under the
agreement or that he has been and continues to be ready and
willing to perform his part of the obligations wunder the
Agreement except the other terms, performance of which has
been prevented or waived by the defendants. Section 16(c) of
the Specific Relief Act, 1963 states that specific
performance of a contract cannot be enforced in favour of a
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performed or that he has always been ready and willing to
perform his part of the obligation under the Agreement.

44. In the instant case, of course the plaintiff has
made an averment 1in the plaint in compliance with the
requirement of Section 16(c) of the Specific Relief Act,
1963. Mere averment without proof, shall not be enough to
prove the plaintiff's entitlement to get the relief of
specific performance. In an attempt to prove compliance with
Section 16(c) of the Specific Relief Act, 1963, the plaintiff
himself figured as PWl and in his evidence asserted the
plaint pleadings in this regard. But no other witness except
PWl, the plaintiff himself, was examined on his side to prove
his readiness and willingness throughout. Willingness and
readiness throughout means readiness and willingness to
perform his part of the obligations under the Agreement from
the date of Agreement till the date of the suit and even
during the pendency of the suit, without having done anything
to put an end to the life of the agreement. Ex.Pl agreement
was entered into on 17.11.1988. On the date of agreement, a
sum of Rs.10,001/- was paid to the first defendant as
advance. Within two weeks thereafter, the respondent
herein/plaintifif paid a sum of Rs.40,000/=—to the deceased
first defendant G.B.Chakravarthi as further /advance, as
evidenced by Ex.P29-endorsement dated 01.12.1988. The said
payment of additional advance and making of Ex.P29
endorsement have been admitted by DWl, the deceased first
defendant himself. Hence, there shall be_ no-.room for any
doubt regarding the readiness and willingness on the part of
the respondent herein/plaintiff to perform his part of the
obligations under Ex.Pl-Agreement till 01.12.1988, the date
of Ex.P29-endorsement.

45, As per the terms of Ex.Pl-Agreement, the respondent
herein/plaintiff should make part payment of sale
consideration at the rate of Rs.20,000/- per acre at the time
of getting general Power of Attorney executed in his favour.
Execution of the general Power of Attorney was intended to
enable the purchaser to apply for and get sanction for the
lay out from the MMDA (now CMDA). Within 11 months from the
date of obtaining such; sanction - from. MMDA, - the respondent
herein/plaintiff should make payment of the balance amount of
sale consideration calculated at the rate of Rs.2,300/- per
cent (Rs.2,30,000/- per acre) and get the transaction
completed.

46.Admittedly, the transaction evidenced by Ex.Pl-

Agreement and Ex.P29-Endorsement did not even cross the first

stage, namely part payment of the sale consideration at the

rate of Rs.20,000/- per acre by the respondent/plaintiff and
execution of the general Power of Attorney by the deceased

first defendant G.B.Chakravarthi in favour of the respondent
herein/plaintiff. On 22.03.1989 (within three months from the
https:/ihcservices. &aEgoPilinckricks 9 — endorsement) the respondent herein/plaintiff



issued a letter addressed to the deceased first defendant
G.B.Chakravarthi and K.Loganathan expressing his readiness
and willingness to comply with the term regarding payment of
the amount at the rate of Rs.20,000/- per acre for getting a
Power of Attorney executed and registered in his favour and
calling upon the deceased first defendant and Loganathan to
hand over further documents relating to the subject matter of
the sale agreement and execute a general Power of Attorney in
his favour to proceed further. A copy of the said letter has
been marked as Ex.P13. It was followed by a telegram dated
01.04.1989, a true copy of which has been marked as Ex.P1l4.
The deceased first defendant G.B.Chakravarthi did not receive
the notice dated 22.03.1989 but received the said telegram
pursuant to which, he sent a letter on 06.04.1989 in reply to
Ex.Pl4-telegram, contending that the respondent
herein/plaintiff failed to hand over a copy of the agreement
to him as promised; that hence, there was no valid agreement
and that the terms regarding sale consideration were not
agreed upon. The said letter sent by the deceased first
defendant to the respondent/plaintiff is Ex.P15. On receipt
of the Same, the respondent herein/plaintiff sent a
registered Jdetter dated 08.04.1989 to the deceased first
defendant ' G.B.Chakravarthi alone, enclosing a copy of Ex.P13
- letter 'dated 22.03.1989. A copy of the .said letter dated
08.04.1989 has Dbeen marked as Ex.Pl6c. “For _Ex.Plo, the
deceased first defendant G.B.Chakravarthi -sent a reply under
Ex.P17 letter-dated 16.04.1989 restating and reiterating his
stand taken in Ex.P15 and refusing to comply with the demand
made in Ex.Pl6-letter.

47. Meanwhile, K.Loganathan issued a legal notice under
Ex.P18 through his lawyer to the respondent herein/plaintiff
informing him that he could not control the other co-owners
(other legal heirs of his father late G.B.Krishnasamy Naidu)
and also expressing his inability to complete the
transaction, since the other co-owners were not willing to
part with the property. He had also enclosed a cheque drawn
on Canara Bank, Kellys . Branch, Chennai for a sum of
Rs.53,750/- (representing the amount paid as advance and
interest for the same calculated at the rate of 18% per annum
from 17.11.1988, the date of agreement) . The said cheque was
stated to be sent in full and final settlement of the amount
due to the respondent herein/plaintiff. Though such a legal
notice came to be issued on 19.04.1989 1itself, there is no
evidence as to whether the cheque was accepted or returned.
On the other hand, the respondent herein/plaintiff has come
forward with the plea that Ex.Al agreement, so far as
property owned by Loganathan and his co-sharers were
concerned, was cancelled only on 06.06.1992 under Ex.P25 on
his receiving only a sum of Rs.50,000/-.

48. A comparison of Ex.P18 and Ex.P25 in the light of
the fact that Ex.P24 letter is undated, the contention of the
https://hcservices SEMRERSRMsehicdss t defendant that the respondent herein/plaintiff



received more amount in full and final settlement of his
claim under the agreement, may, at the first instance, appear
to be Dbelievable. But such a mere averment, without any
evidence on the side of the defendants or an admission on the
part of the plaintiff side witnesses, cannot amount to proof
of such averment. It 1is pertinent to note that PWl was not
cross examined by specifically putting forth a suggestion
that more than Rs.1,50,000/- was received from Loganathan in
full quit of the claim of the respondent herein/plaintiff
under Ex.Pl-agreement in entirety. On the other hand, though
Ex.P25 was produced and marked through PWl as a deed of
cancellation of sale as between the respondent
herein/plaintiff and Loganathan -and his co-sharers, he was
not cross examined by the counsel for the defendants
suggesting that the entire agreement was cancelled or any
amount was recedived by the respondent herein/plaintiff in
full satisfaction of his claim under Ex.Pl-Agreement in
entirety. Therefore, the appellants cannot take advantage of
Ex.P25 - Cancellation deed in support of their contention
that Ex.Pl-agreement 1in entirety got <cancelled and the
respondent; herein/plaintiff gave up his claim under Ex.P1l in
entirety.

49, It is quite obvious that not only-Loganathan's co-
sharers but-also Loganathan went back from the commitment;
that Loganathan expressed his inability to perform his part
of the agreement wunder Ex.Pl and that such expression of
inability was made by him on 19.04.1989 itself by issuing a
legal notice under Ex.P18. Not willing to accept the same,
the respondent herein/plaintiff chose to file the intended
suit on the original side of the High Court with a leave
application under Clause 12 of the Letters Patent. The said
application which was taken on file as A.No0.4413/1989 was at
last dismissed for non prosecution on 08.08.1995. During the
pendency of the said application, the respondent/plaintiff
chose to cancel Ex.Pl-Agreement so far as it related to the
property owned by Loganathan and his co-sharers. It was done
on 06.06.1992 even according to the respondent/plaintiff.
Thereafter for more than three years, the leave application
was pending and it came to be dismissed for non prosecution
only on 08.08.1995. of course, the respondent
herein/plaintiff can - be excused. for. losing dinterest in
pursuing the application as against' K.Loganathan and his co-
sharers. But since according to the respondent
herein/plaintiff no settlement was arrived at between him and
the deceased first defendant G.B.Chakravarthi, there cannot
be any Jjustification for his allowing the application as
against G.B.Chakravarthi to be dismissed for non-prosecution.

50. As contended by Mr.R.Thiagarajan, learned counsel
for the respondent herein/plaintiff even though the
limitation started either from 06.04.1989 or from 27.05.1989,
the period spent on the previous litigation, namely
A.No0.4413/1989 shall Dbe excluded from the ©period of
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provided he had diligently prosecuted the said proceedings.
On the other hand, it is the contention of Mr.M.S.Krishnan,
learned Senior Counsel for the appellants that the fact that
the respondent herein/plaintiff failed to prosecute
A.N0.4413/1989 after the date of Ex.P25, namely 06.06.1992
and kept quiet for more than three years and allowed it to be
dismissed for default on 08.08.1995 will show lack of bona
fide on his part in prosecuting the previous proceedings and
that hence the said period spent on the previous litigation
shall not Dbe excluded in <calculating the period of
limitation. The above said contention of the learned Senior
Counsel for the appellants has got to be countenanced, as
there is no wvalid ground for rejecting the same. Even if it
is assumed that the entire period spent 1in prosecuting
A.N0.4413/1989 can' be  excluded 'under Section 14 of the
Limitation Act, as pointed out by the learned Senior Counsel
for the appellants, the suit shall stand barred by limitation
for the simple reason that even from the date of dismissal of
A.No0.4413/1989, namely 08.08.1995, more than  three vyears
period (period prescribed as limitation under Article 54) was
allowed to lapse. Only in an attempt to escape from the bar
of limitation, /the respondent herein/plaintiff has chosen to
plead acknowledgement of liability giving a fresh start of
limitation.

51. In an attempt to show that the suit is not barred by
limitation, the respondent herein / plaintiff propounded a
story of acknowledgment of liability by making a plea that
the deceased first defendant acknowledged the liability by
making an endorsement on ExLP1 on 20.03.1999. The
respondent/plaintiff relied on the second endorsement found
on the reverse page of the first sheet of Ex.Pl agreement, as
the acknowledgment giving a fresh start of limitation. We
have seen supra that Lhie respondent herein/plaintiff
miserably failed to prove the said endorsement; that on the
other hand, the defendants were able to prove that the
signature of the first defendant — found in the said
endorsement was forged and that therefore the contention of
the counsel for the respondent/plaintiff that the limitation
for filing the suit started afresh from 20.03.1999, the date
of the endorsement relied on by the respondent/plaintiff
cannot be sustained in law.

52. Without admitting and assuming for the sake of
argument alone that the endorsement dated 20.03.1999 1is
genuine, the respondent's/plaintiff's contention that the
endorsement was a valid acknowledgement of the deceased first
defendant's obligations wunder Ex.Pl agreement, cannot be
legally sustained - the learned senior counsel for the
appellants argued. In support of his contention, the learned
senior counsel referred to Section 18 of the Limitation Act
dealing with the effect of acknowledgement 1in writing and
contended that to constitute a legally wvalid and binding
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acknowledgement in writing should have been made before the
relief gets barred by limitation, in other words, before the
expiry of the period of limitation for filing a suit. A
wrong notion seems to be initially entertained by the
appellants that Section 18 of the Limitation Act shall apply
only to acknowledgement of debt and not to other liabilities.
The said notion is incorrect since the language of Section 18
itself makes it clear that such an acknowledgement of
liability shall extend beyond the acknowledgement of debt and
it covers the acknowledgement of 1liability 1in respect of
property or right under the another agreement. For better
appreciation, Section 18 of the Limitation Act is reproduced:

“ 18. Effect of acknowledgment in writing.—

(1) Where, before the expiration of the prescribed
period for .a suit of application in respect of any
property or wright, an acknowledgment of liability in
respect ©fi such property or right' has ‘been made in
writing: signed by the party against - whom such
property or  right is claimed, or by any person
through whom -he derives his title or 1liability, a
fresh period of limitation shall be computed from the
time when the acknowledgment was so signed.

(2) Where the writing containing the -acknowledgment
is undated, oral evidence may be given of the time
when i1t was signed; but subject to the provisions of
the 1Indian Evidence Act, 1872 (1 of 1872), oral
evidence ~of +its contents shall not_ be.  received.
Explanation.—For the purposes of this section,—

(a) an acknowledgment may be sufficient though it
omits to specify the exact nature of the property or
right, or avers that the time for payment, delivery,
performance or enjoyment has not yet come or 1is
accompanied by a refusal to pay, deliver, perform or
permit to enjoy, or is coupled with a claim to set-
off, or is addressed to a person other than a person
entitled to the property or right;

(b) the word “signed” means signed either personally
or by an agent duly authorised in this behalf; and

(c) an application for the execution of a decree or
order shall not be deemed to be. an application in
respect of any property or right.”

53. The opening words of Section 18 (1) of the Limitation
Act itself makes 1t clear that for the start of a fresh
period of limitation, the acknowledgement should have been
made Dbefore the expiration of the prescribed period for
filing a suit in respect of any property or any right. The
further condition stipulated therein is that such
acknowledgement of liability in respect of the property or
right should be made in writing and signed by the party
against whom such property or right is claimed or by any
person through whom he derives his title. Then only such
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54. Of course, the respondent herein/plaintiff claims
acknowledgement in writing signed by the deceased first
defendant G.B.Chakaravarthy. But, whether such
acknowledgement was made before the expiration of the period
prescribed for filing a suit or application in respect of the
suit property is the main factor that affects the wvalidity or
otherwise of the acknowledgement. Admittedly, Ex.P1
agreement was entered into on 17.11.1988. Under Ex.P29, a
further advance was made on 01.12.1988. Hence that
acknowledgement could have given a fresh start of limitation
from 01.12.1988. Thereafter, on 01.04.1989, Ex.P14
telegraphic notice was sent and the deceased first defendant
G.B.Chakaravarthy refused to perform. his part of the
obligations under the agreement by  issuing a letter under

Ex.P15 on 06.04.1989. It was received by the respondent
herein/plaintiff ‘"before 08.04.1989 and he sent a further
notice on 08.04.1989 under Ex.Pl6. On ‘receipt of the
original of Ex.P16, the deceased first defendant again

reiterated 'his stand and refused performance Dby his letter
dated 16.04.1989 marked as Ex.Pl17. Hence, strictly speaking,
the limitation should have started running at least from
08.04.1989. Still the respondent/plaintiff continued the
letter correspondence and exchange of notices with no result
of acceptance o©of the liability of the deceased first
defendant under Ex.Pl agreement for sale. In any event, by
successive letters / reply notices under _Ex.P21 dated
29.04.1989 and  Ex.P23 dated 27.05.1989, the deceased first
defendant denied his liability under the agreement for sale
and refused to perform his obligations under Ex.Pl agreement.
Of course, the earlier unnumbered C.S with leave application
in Application No.4413 of 1989 came to be filed within a
period of three years firomiyr fREHNceise on which the
respondent/plaintiff had notice of refusal to perform, namely
08.04.1989. On the dismissal of the said application by a
learned single Judge of this Court by an order dated
27.09.1989, the respondent/plaintiff preferred an appeal in
0.S.A.No.300 of 1989 and the 'same was disposed of by a
judgment dated 19.06.1991 setting aside the order of the
single Judge and remitting the application back to the single
Judge for fresh disposal ~after rehearing. Thereafter, the
said application was allowed to’' be dismissed for non-
prosecution on 08.08.1995. As pointed out supra, the period
of pendency of the said application can be allowed to be
excluded from the period of limitation under Section 14 of
the Limitation Act, provided the respondent/plaintiff was
prosecuting the said application with due diligence.

55. The very fact that the respondent/defendant allowed
the application to be dismissed for default will negative due
diligence on his part. Even if it 1s assumed that he was
prosecuting the said application bona fide, then the period
upto 08.08.1995 alone shall be excluded. Even 1if such period

https:/ihcservices.ecsunt S FinteRfless the acknowledgement should have been made within



three years from the date of 08.04.1989, excluding the period
spent on prosecuting Application No.4413 of 1989 which ended
by 08.08.1995. Even if it is assumed that the application
came to be filed immediately after the receipt of Ex.P23
reply notice dated 27.05.1989, then the period within which
the acknowledgement should have been made shall be a period,
19 days short of three years from 08.08.1995. Even 1if we
disregard that 19 days preceding the filing of Application
No.4413 of 1989, the acknowledgement of liability should have
been made within three years from the date of Ex.DZ2 namely
08.08.1995, which will take us to 08.08.1998. Admittedly, no
such acknowledgement in writing as contemplated under Section
18 of the Limitation Act came to be made by the deceased
first defendant on or before 08.08.1998. On the other hand,
the respondent/plaintiff claims that an acknowledgement in
writing was made by the deceased first defendant
G.B.Chakaravarthy on 20.03.1999 by making an endorsement on
Ex.Pl agreement. As pointed out supra, the ‘said endorsement
was not separately marked as an exhibit. The date of the
said endorsement is beyond the period of three years from the
date of Ex.DZ2, namely the date of dismissal of Application
No.4413 of ~1989. Hence, it 1s qguite ~obvious that an
acknowledgement was sought to be made after the expiry of the
period of limitation as an attempt to infuse. fresh life into
a dead body.

56.Mr.R.Thiagarajan, learned counsel for the
respondent/plaintiff, changing his earlier stand made a meek
attempt to contend that the endorsement dated 20.03.1999
could be construed to be a fresh agreement and hence the suit
filed based on such agreement for specific performance could
not be branded as one filed beyond the period of limitation
because the suit was filed on 14.03.2002 i.e., within three
years from 20.03.1999, the date of the endorsement and that
hence the suit was not barred by limitation. The said
contention is not in consonance with the pleading made by the
respondent herein/plaintiff. The respondent herein/plaintiff
in his plaint has made a clear plea that he was filing the
suit for specific performance of the obligations of the
deceased first defendant under Ex.Pl agreement for sale dated
17.11.1988 -and  that ~the endorsement - dated ~20.,03.1999 was
projected only as an acknowledgement. Paragraph 15 and 16 of
the plaint reciting the cause of action are reproduced for
better appreciation:

“15. The cause of action arose at Chennai on
17.11.1988 when the original Sale Agreement was
entered into and the initial advance of Rs.10,001 was
paid to the defendant, on 01.12.1988 when further
advance of Rs.40,000/- was paid to the defendant, on
22.03.1989 when a registered letter was sent Dby the
plaintiff to the defendant, on 01.04.1989 when the
plaintiff sent a registered letter through his lawyer
to the defendant, on 27.05.1989 when the defendant's
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20.03.1999 when the defendant made an endorsement on
the original Sale Agreement undertaking to conclude
the sale transaction before 10.6.2001, on 30.3.2001
when Public Notice was published in DINAMALAR dated
30.03.2001, on 11.4.2001 when a legal notice was
issued to the Defendant calling upon him to execute
the sale deed, on 13.04.2001 when the defendant sent
his Reply Notice to the Plaintiff's counsel and on
various other dates.

16. The suit is within the time based on the
endorsement made on 20.03.1999 and suit has been filed
within the time 1limit of three years. Therefore, the
suit is not barred by Jlimitation under the Limitation
Act.”

57. The date of Ex.Pl agreement on which.initial advance
of Rs.10,001/--was paid, the date of Ex.P29 on which further
advance of Rs.40,000/- was paid and the dates on which the
notices were ‘exchanged upto 27.05.1989 were. cited as the
dates on which the cause of action arose. In addition,
20.03.1999, the date of endorsement and subsequent issuance
of notice and publication of notice to the. public have also
been stated as the dates on which the cause of action arose
in part. Paragraph 16 of the plaint is to the effect that the
suit was filed within the period of limitation since it was
filed within three vyears from the date of ~endorsement
(20.03.1999) .acknowledging liability. There 1is no plea in
the plaint that the suit was filed for enforcement of a fresh
agreement ‘entered into on 20.03.1999 referring to the
endorsement. If at all the suit came to be filed taking the
endorsement ‘dated 20.03.1999 as a. .fresh @ agreement, the
pleading should have been made in such a way that a fresh
agreement came to be made on 20.03.1999 fixing same amount
fixed in Ex.Pl or a different amount as sale consideration
and recognizing the amount paid under Ex.Pl1 and Ex.P29 as
part payment of consideration and advance for the fresh
agreement dated 20.03.1999. If at all the endorsement dated
20.03.1999 was projected as a fresh agreement, based on which
the suit for specific performance was filed, Dbefore ever
marking the agreement dated 17.11.1988 and the endorsement
dated 01.12.1988  respectively, —as ~Exs.Pl. and P29, the
endorsement dated 20.03.1999 should have been marked as an
exhibit and only to prove the passing of consideration in

part, Exs.Pl and P29 should have been marked. Curiously,
that was not done and the endorsement dated 20.03.1999 was
not at all marked as a separate document. Hence, the

contention of the learned counsel for the plaintiff, raised
as an afterthought, that the endorsement dated 20.03.1999 was
a fresh agreement based on which the suit came to be filed,
falls to the ground and the same deserves to be rejected as
untenable.

58. Mr.R.Thiagarajan, learned counsel for the
mmwMuaWwaé&ﬁﬁﬁ%ﬁﬁg%k&Jaintiff has contended that when fulfilment of an



obligation cast on a party under an agreement is dependant on
the fulfilment of the obligations cast on the other party,
till the other party fulfils his obligation, the former party
cannot be said to have committed any default. The learned
counsel for the respondent/plaintiff contended that the
initial obligations cast on the respondent/plaintiff was to
pay at the rate of Rs.20,000/- per acre as part payment of
the consideration, was dependant on first defendant's
obligation to execute general Power of Attorney 1in his
favour; that though the deceased first defendant
G.B.Chakravarthi did not come forward to execute the general
Power of Attorney, the respondent/defendant expressing his
readiness and willingness. to perform that part of his
obligation wunder the -agreement, issued several notices and
that it was the deceased  first defendant G.B.Chakravarthi,
who refused to perform the said initial obligations cast on
him i.e, execution of the Power of Attorney. It is the
further contention of the learned counsel for the
respondent/plaintiff that till the execution of the Power of
Attorney and handing over Onc the land to the
respondent/plaintiff for development into house sites, the
question of -obtaining sanction from CMDA would not arise and
that therefore, the respondent /plaintiff could not be found
fault with for not taking steps towards getting sanction for
the layout from the MMDA. It is his further contention that
as per the agreement, the respondent/plaintiff ~had got 11
months time from the date of obtaining of the sanction from
MMDA; that till the date of filing of the suit, the time for
fulfilment of the said obligation of the
respondent/plaintiff, namely payment of the entire sale
consideration and getting the sale. deed executed in his
favour did not arise; that the said time had not started
running, even as on the date of filing of the earlier
unnumbered civil suit and the Ileave application, namely
Application No.4413 of 1989 on the original side of the High
Court; that the time for performance was fixed only under the
endorsement dated 20.03.1999 and that therefore, the
limitation should be counted either from 20.03.1999 or from
the date of expiry of the period prescribed therein, namely
10.06.2001.

59. There isi no substance in the said contention. First
of all, the endorsement itself has not been proved and on the
other hand, as pointed out supra, it has been proved to be
forged. Secondly, though no specific date was fixed under
Ex.Pl for completion of the sale transaction and the period
for completion of the transaction was fixed as 11 months from
the date of obtaining sanction from the MMDA, a vendor under
the agreement, who simply keeps quite for years together,
without doing anything towards completion of the transaction,
cannot be allowed to contend that he cannot be found fault
with for not discharging his obligation under the agreement
till sanction for the lay out is obtained. It is pertinent
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the sanction from MMDA was to be obtained. For obtaining the
sanction for the layout from the MMDA, the property was to be
handed over to the respondent/plaintiff and a general Power
of Attorney was to be executed by the wvendor wviz., the
deceased first defendant G.B.Chakravarthi. For such execution
of Power of Attorney and for handing over possession of the
property to the purchaser viz., the respondent /plaintiff to
enable him to obtain sanction for layout, no date or time was
fixed under the agreement. When no time for performance of
that part of the obligations was fixed under the agreement,
the same should be enforced within a reasonable time. Even
otherwise, when no time has been fixed for the fulfilment of
the obligations wunder the -agreement, then the limitation
shall start from the date of refusal to perform.

60.In this case, 'as pointed out earlier, the deceased
first defendant G.B.Chakravarthi refused to perform his part
of the obligations under Ex.Pl - agreement on 06.04.1989
itself under Ex.P15. It was received before 08.04.1989 and
the respondent/defendant got notice of such refusal Dbefore
08.04.1989.  Hence, the time for filing the suit for specific
performance started running from the <said - date. The
respondent/plaintiff, after such refusal by.the vendor (first
defendant), cannot keep quite for a number of years and then
come forward with a plea that since the vendor had not
performed his obligation agreed to be performed first in
point of time, time for performance of his. obligations under
the agreement has not started running. In the case on hand,
treating the “refusal to perform as breach of- contract, the
respondent/plaintiff filed the earlier suit (unnumbered
C.S.No.... 0f 1989) along with the leave Application No.4413
of 1989 on the original side of this Court under Clause 12 of
the Letters Patent. Having taken such a step, the respondent
/ plaintiff cannot again go back and say that he can leave
the same and still wait for the vendor (deceased first
defendant) to fulfil his obligations under the agreement and
contend that the 1limitation for filing the suit has not
arisen. In the instant case, it is not the contention of the
vendor under Ex.Pl agreement, namely deceased first defendant
G.B.Chakaravarthi, that time was the essence of the contract
under Ex.Pl agreement. On the other hand, it was his
contention that there was- no concluded contract-and he had
refused to perform his part of the obligations under the said

agreement for 'sale. As | such, there 1is no qguestion of
considering the question whether the time was the essence of
the contract or not. The learned trial Judge seems to have

been mislead by the argument that time was not the essence of
the contract under Ex.Pl agreement.

61.Besides contending that there was no agreement for

sale, the vendor under Ex.Pl agreement, namely deceased first
defendant G.B.Chakaravarthi, took a concrete stand that the

present suit is barred by limitation as it was filed beyond

the period of three years stipulated under Article 54 of the
https:/ihcservices.ecdMadofibiiRdnich¢t from the date of refusal to perform, of course



excluding the period spent on the previous litigation, namely
Application No.4413 of 1989 on the original side of this

Court. The learned trial Judge, misconstrued the said plea
as a plea that time was the essence of the contract under
Ex.P1l agreement. The same alone has made the learned trial

Judge refer to a number of decisions dealing with the
circumstances under which time shall be taken to be the
essence of the contract. Before this Court also, learned
counsel for the respondent/plaintiff cited a number of
judgments on the above said aspect. As it is not the subject
of controversy, the said Jjudgments are not relevant.
Suffice to state that it is not the case of the appellants
that the time stipulated din Ex.Pl was the essence of the
contract and that on the other hand, their contention is that
the agreement itself was not a concluded one and that even if
it is assumed that 1t was a concluded agreement, suit 1is
hopelessly barred by limitation since it was filed beyond the
period of three years from the date of refusal to perform.

62. In Gunwantbhai Mulchand Shah and Others Vs. Anton
Elis Farel/ and Others reported in (2006) 3 SCC 634, cited by
the learned counsel for the respondent/plaintiff, the Supreme
Court has held that Article 54 of the Limitation ‘Act 1963 has
got two limbs, namely 1) Limitation starting from the date,
if any, [fixed .in the agreement for performance and 2)
Limitation starting from the date of refusal to perform in
case no date.is fixed for such performance. Here is a case
in which no date has been fixed for the performance of the
first part of the obligations, namely execution of the Power
of Attorney. When demand for such performance was made, it
was flatly " refused by the vendor, the ' deceased first
defendant. Hence, as rightly contended by the deceased first
defendant, limitation started running from the date of
receipt of Ex.P15 letter containing the deceased first
defendant's refusal to perform his obligations under the
agreement for sale.

63. The other Jjudgment, namely  Panchanan Dhara and
Others Vs.Monmatha Nath Maity:® (Dead) through Lrs. And Another
reported in (2006) 5 SCC 340 cited by the learned counsel
for the respondent/plaintiff is also not helpful to him. The
ratio decided: therein is that- in —a suit for specific
performance of the contract, while dealing with' the plea of
the suit being barred by limitation, the applicability of the
first and second parts of Article 54 of the Limitation Act
should be taken into account. It was held by the Supreme
Court that even in case time has been fixed for performance
in an agreement, if the time thus fixed is extended by the
parties, then instead of taking the date of expiry of the
time fixed in the agreement for completion of the transaction
as the date from which the limitation starts running, the
second part, namely the date on which the plaintiff gets
notice that performance is refused shall be taken as the
starting point of limitation. The said judgment is also not
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either party that any time was fixed in the agreement for
the execution of the Power of Attorney. On the other hand,
when a demand was made, the deceased first defendant refused
to perform. Once that refusal came to the notice of the
respondent/plaintiff, the limitation started running. Hence,
the said judgment will not help the respondent/plaintiff in
substantiating his contention that the suit is not barred by
limitation.

64. Furthermore, it 1is quite obvious, as pointed out
supra, that the limitation for filing a suit based on Ex.P1l
agreement dated 18.11.1988 expired prior to 08.08.1998. By
the time the endorsement dated 20.03.1999 was allegedly made,
more than 10 vyears period had elapsed from the date of
original agreement. It is highly improbable for any prudent
man to execute a fresh agreement for sale of the property for
the very same price, simply because a higher amount than the
one agreed under the original agreement for sale was offered
to be paid as part of the sale consideration at the time of
execution of ~the ©power of attorney in favour of the
purchaser. Even if such higher amount was- agreed to be paid
as part payment of sale consideration, the net result was one
and the | same namely, even after 10 .years, the sale

consideration for the land was agreed to be the same. As
pointed out- supra, it 1s highly improbable  for any prudent
man to agree for that. For all the reasons stated above,

even if it 1s assumed that the endorsement dated 20.03.1999
is true,  the same is not a wvalid acknowledgement under
section 18 of-the Limitation Act and the same did not give a
fresh start of limitation for filing a suit for specific
performance under Ex.Pl agreement for sale. The suit filed by
the respondent/plaintiff is hopelessly barred by limitation.
This aspect was not properly considered by the learned trial
Judge, which resulted in an erroneous finding that the suit
is not barred Dby limitation. The said finding 1is also
perverse as it is in dignorance of the scope of Section 18 of
the Limitation Act. The learned trial Judge failed to note
the fact that the acknowledgement of liability alleged by the
respondent/plaintiff was not made within the period of
limitation and it was made, even according to the plea of the
plaintiff himself, beyond the period of limitation of three
years from the date of refusal to perform-. Hence, the said
finding of the trial Court cannot withstand the scrutiny of
this Court and the same deserves to be interfered with and
reversed. Accordingly, this Court holds that the
respondent/plaintiff failed to prove his readiness and
willingness to perform his part of the obligations under the
suit sale agreement in accordance with the conditions
provided under Section 16(c) of the Specific Relief Act,
1963; that the suit filed by the respondent/plaintiff for
specific performance is hopelessly barred by limitation and
that hence the decree of the trial Court granting specific
performance is liable to be set aside and the prayer made by
the respondent/plaintiff for specific performance deserves to

hmsmwaWw&nggﬁgﬁﬁgﬁ%g, Point Nos.4 and 5 are answered accordingly.



Point No.©6

65. This Court has held that the respondent/plaintiff is
not entitled to the relief of specific performance. Normally
in a suit for specific performance an alternative relief of
refund of advance amount with interest shall be sought for.
In this case, no prayer for refund of the advance amount has
been made. In addition, the suit itself has been filed beyond
the period of limitation and hence, barred by limitation.
Therefore, the respondent/plaintiff shall not be entitled to
the refund of advance amount or any other relief. However,
considering the facts and circumstances of the case, this
Court feels that no order directing payment of costs shall be
made. Point No.6 is answered accordingly.

66. In the result, the appeal succeeds and the same 1is
allowed. The decree of the lower Court, dated 18.09.2012,
made in 0.5.N0.2500 of 2011 is set aside. 0.3.N0.2500 of 2011
shall stand dismissed. However, there shall be no order as
to costs.
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