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JUDGMENT

(Judgment of the Court was delivered by
P.KALAIYARASAN, J)

This Original Side Appeal 1is directed against the order
of the learned  single Judge of this Court, dated 11.01.2012
passed in O0.P.No.457 of 2009, wunder Section . 37 of the
Arbitration and Conciliation Act, 1996.

2. The facts leading to this appeal 1in brief are as
follows

(i) The Government of India by Kerosene (Restriction on
use and fixation of celling price) Order, 1993, introduced the
parallel marketing system in respect of imported kerosene and
furnace oil. The Chennai Port Trust (herein after referred to
as "CpPT"), the appellant = herein « called: for tender by
notification, dated 17.05.1995 for lease of about six acres of
land inside the port area for creation of tankage facilities
for storage of kerosene and furnace o0il to be handled under
the parallel marketing ‘arrangement. The appellant, Port Trust
approved the first respondent, namely M/s. South 1India
Hydrocarbon and Terminals Ltd., as the successful tenderer,
subject to certain conditions by their communication, dated
19.08.1995. The first respondent was called upon to enter into
an agreement by the appellant's letter, dated 15.02.1997 and
an agreement of lease, dated 05.01.2000 was entered into
between the appellant and the first respondent.

(ii) Differences arose between .the parties in reference
to the claim of lease amount, "minimum guarantee throughput"
and the usage of tanking facility to be .created leading to the
cancellation of agreement Dby CPT Dby communication, dated
28.05.2001. The Arbitration clause 1in the agreement Dbetween
the parties was invoked for resolving the differences. The
Arbitral Tribunal passed an award, dated 09.08.2002 holding
that cancellation of the agreement, dated 05.01.2000 was not
justified and therefore, the termination is unsustainable. The
Tribunal further directed the Port Trust to issue a fresh
demand on the Dbasis of Rs.20/- per sg.m to the first
respondent herein to pay the same within reasonable time and
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clear that in default in such payment, the termination will be
held proper. It was further declared that the lease rent is
only Rs.20/- sg.m per month.

(iii) As far as three other prayers, namely (i) condition
that area allotted / storage tanks are to be used for storage
of kerosene and furnace o0il only in Article III(e) (2) and e
(26) be deleted; (ii) Article 1III(e) (2) and e(26) to be
substituted by "wherever any land has been given for tank
farm, any form of liquid cargo may be permitted to be handled
in such tank farm, either after modification of the tanks or
without modifications as the case may Dbe subject to
feasibility of handling such product in the port" and (iii)
conditions wunder Articles III(e) (4)  that  only consignments
directly in the name of Lessee shall be stored be deleted, the
Tribunal directed both the parties to settle the issues by
negotiation. For one another prayer, the Tribunal directed to
delete guaranteed productivity minimum guarantee throughput in
Article IV, ;subject to condition that the said clause be kept
under suspended animation for one year and then be reviewed
among the parties.

(iv) Following the directions in the above - said Award
passed by the. previous Arbitral Tribunal on-09.08.2002, both
the parties negotiated the matter but failed to reach any
settlement. Therefore, the first - respondent invoked the
Arbitration clause on 08.08.2006 and this Court, Dby order,
dated 08.09.2006 in O.A.No.654 of 2006, directed the
Arbitration Proceedings be commenced and completed. Thus, with
respect to the three subjects which 'failed in negotiation
along with other issues came before the Arbitral Tribunal
consisting of three Retired Judges of this Court, as per the
order of this Court.

(v) According to the first respondent, as per the Award,
a sum of Rs.1,63,52,000/- as claimed by the CPT was paid by
the first respondent on 22.10.2002, but CPT without handing
over the possession of the land, issued a letter, dated
07.03.2003, raising the issues, which had already Dbeen
adjudicated upon 'by the Arbitral Tribunal. For that reply
notice was sent on 17.03.2003 calling upon CPT to implement
the Award and also moved this Court with W.P.No.9839 of 2003.
Against the orders of the writ petition, W.A.No.1720 of 2003
was preferred by the first respondent and obtained stay of the
order. Pending the writ appeal, settlement talks commenced
between the parties and compromise was entered. Pursuant to
the compromise arrived at, the first respondent withdrew the
writ appeal.

(vi) The first respondent was put in possession of the
hitps://hcserviceSectis.gonligserdiges/ 18 .02 .2004. The first respondent made a request



to CPT to permit them to start the work on the basis of the
NOC granted by the Tamil Nadu Pollution Control Board and
pending consideration of the issue of Explosives Certificate,
Environment Clearance Certificate by the other authorities.
The CPT negatived their request issued the termination notice,
dated 18.03.2005. As against that notice, the first respondent
filed W.P.No0.11951 of 2005 Dbefore this Court and obtained
interim order of stay, dated 11.04.2005. Pursuant to the
notification of Arbitration proceedings, the above writ
petition was withdrawn, so as to put an end to multiplicity of
proceedings.

(vii) The reliefs sought for by the first respondent in
the impugned Arbitral Proceedings are . (a) to declare that the
termination notice, dated 18.03.2005 is illegal; (b) to direct
the appellant to permit the first respondent to complete the
construction and to commence 1its activities as contemplated
under the contract, dated 05.01.2000; (c) to declare that the
relationship between the parties is only of lessor and lessee
and not that of licensor and licensee; (d) to declare that the
act of the respondent in claiming license fee from the first
respondent  is arbitrary and opposed to all -canons of law and
equity; (e) to direct the appellant to pay to the first
respondent a sum of Rupees Two Crores as damages for breach of
the contract and also three prayers already made before the
previous Arbitral Tribunal and left it to® the parties for
negotiation.

(viii) The stand of the appellant / CPT before the
Arbitral Tribunal was 'that the c¢laim raised by the first
respondent / claimant in the second claim statement are hit by
the principles of Res Judicata and therefore, the second claim
is legally barred. The demand of license fee and other charges
by the CPT are in consonance with the agreement. Though a sum
of Rs.1,63,52,000/- was remitted towards advance charges,
subsequent arrears amounting to Rs.2,00,53,305/- payable as
per Article III (c) and (e) (6) of the Agreement up to August
2007 had not been paid. The Chennai Port Trust was honouring
the Award, dated 09.08.2002 in letter and spirit, when the
first respondent was initiating legal proceedings one after
another by furnishing wrong.facts. The land was handed over on
08.08.2003 and the agreement, dated 05.01.2000 came into
effect only thereafter. The total land was in possession and
enjoyment of the first respondent from 18.08.2003 and the
layout modification was minimal. The first respondent did not
make any arrangements for obtaining mandatory-statutory
approvals / clearance, as per the agreement conditions.

(ix) In so far as claim of damages made by the first
respondent, they are fanciful and on the other hand, it is
https://ncserviceS ecduidgov.inhi&emeadent , who is liable to pay a sum of



Rs.2,00,53,305/- as damages. Deletion of Article III (e) (26)
cannot be done, since even as per the tender notification and
as per the agreement, the appellant-CPT informed that the
tanks shall be used for storage of kerosene and furnace oil

only. Seeking wvariation of that clause would amount to
rewriting the terms of the agreement itself, which is not
permissible. The claim for deletion of Article III(e) (2)

under the Minimum Guarantee Throughput also cannot be done,
since the deletion would result in substantially affecting or
altering the commercial basis of the agreement.

(x) The Arbitral Tribunal framed 15 issues and after
analysing both the oral and documentary evidence of both
sides, passed the following. Award

"l. The plea of resjudicate cannot be sustained;
2. The .relationship between the Port Trust and
the first respondent / claimant can only be that
of Lessor and Lessee and not that of  Licensor
and Licensee;
3. |There were negotiations and considerations
after the award, but the negotiation “failed;
4./ The dissue relating to third party..cargo does
not arise.for consideration;
5.0 The, prayer of the first respondent./ claimant
seeking  for declaration that the. restriction
under _Article TIII (e)  (26) of the Contract,
dated 05.01.2000 zrestricting the contract to
kerosene and furnace o0il only stands relaxed and
that the first respondent would be at liberty to
use the demised 'area for handling any liquid
fuel is to be allowed;
6. On the Minimum Guarantee Throughput, the
order found that the first respondent's request
and the matter could be reviewed after a
reasonable period of time mutually settled by
the parties and there is no need to go into the
question now;
7. Excepting the Custodial Regulation
Certificate, all other certificates were
obtained within one year;
8. The < notice, dated .18.03.2005 cannot Dbe
sustained;
9. The guaranteed productivity question would
arise after one year from the commencement of
operation and therefore, it 1is premature to
consider the question now;
10. There 1s no material to substantiate any
claims under the heads "Changes" and therefore,
it is disallowed;
11. Counter claims cannot be sustained; and
https://hcservices.ecourts.gov.in/icgervices/ Parties are directed to bear their



respective costs."

(xi) Against the Arbitral Award, Chennai Port Trust, the
appellant herein preferred O0.P.No.457 of 2009. The learned
single Judge, after considering the divergent contentions of
both sides, dismissed the Original Petition. Aggrieved by the
order of the learned single Judge, the Chennai Port Trust, has
come forward with this present appeal.

3. The learned counsel appearing for the appellant
contends that the Doctrine of Res adjudicata, more
particularly, constructive res judicata squarely applies to
this case; that remedy for failure of negotiation, as per
Clause 2(d) of the agreement is cancellation of the agreement.
The Arbitral Tribunal as well as the learned single Judge
directed the appellant to over ride the agreement. None of the
parties neither wiolate nor alter agreement conditions, which
is against the public policy and therefore, the Award is
liable to be set aside.

4. The learned counsel appearing for the first respondent
per contra contends that three reliefs asked for before the
previous Arbitral Tribunal were not decided -and the same were
left open to the parties to negotiate and therefore, question
of res judicata does not come in. It is further contended that
CPC 1is not " applicable to the Arbitral. Proceedings. The
Arbitral Tribunal, only after analysing both oral as well as
documentary  evidence and also the legal aspects passed the
award and the same has also been rightly confirmed by the
learned single Judge and it does not require any interference.
The learned counsel for the respondent further contended that
dispute was referred to the Arbitrators by this Court, as per
the clause in the agreement and therefore, the contention of
the appellant that remedy for failure of negotiation lies only
with the cancellation of the agreement is not sustainable.

5. The jurisdiction of the Court to decide an Arbitral
Award 1is 1limited to grounds set out in Section 34 of
Arbitration and Conciliation Act, 1996. The Hon'ble Supreme
Court in ONGC Ltd., 'v. Western Geco International Ltd.,
reported in (2014) 9 SCC 263 has held as follows

""32. We may at this stage deal with the
contention urged on behalf of the respondent
that the Jjurisdiction of the Court to set aside
an arbitral award being limited to grounds set
out 1n Section 34 of the Arbitration and
Conciliation Act, 1996, this Court ought not to
interfere with the same. It was contended that
none of the grounds on which a Court 1is
authorised to interfere with an arbitral award

hitps://hcservices.ecourts.gov.irfhit@niggesent in the case at hand. Alternatively,



it was contended that even if a contrary view
is possible on the facts proved before the
Arbitral Tribunal, the Court cannot, in the
absence of any compelling reason, interfere
with the view taken by the Arbitrators as if it
was sitting in appeal over the award made by
the Tribunal.

33. Section 34 of the Arbitration and
Conciliation Act, 1996 reads
"34 .Application for setting aside arbitral
award. - (1) Recourse to a Court against an
arbitral award may be made only by an
application « for setting aside such award in
accordance with sub-section (2) and sub-section
(3) .
(2) An arbitral award may be set aside by the
Court only if---
(a) the party making the application
furnishes proof that-
(i) .a party was under some incapacity, or
(ii) the arbitration agreement is not
valid under the law to which the parties have
subjected it or, failing any indicatdion thereon,
under the law for the time being in forcej; or
(1ii1) the party making the application was
not' given proper notice of the appointment of an
arbitrator or of the arbitral proceedings or was
otherwise unable to present his case; or
(iv) the arbitral award deals with a dispute
not contemplated by or not falling within the
terms of the submission to arbitration, or it
contains decisions on matter beyond the scope of
the submission to arbitration:
Provided that, if - the decisions on matters
submitted to arbitration can be separated from
those not so submitted, only that part of the
arbitral award which contains decisions on
matters not submitted to arbitration may 'be set
aside; or
(v) . the .composition -of  the ‘arbitral
tribunal or the arbitral procedure was not in
accordance with the agreement of the parties,
unless such agreement was in conflict with a
provision of this Part from which the parties
cannot derogate, or, failing such agreement, was
not in accordance with this Past; or
(b) the Court finds that--
(1) the subject-matter of the dispute is not
capable of settlement by arbitration under the
https://ncservices.ecourts.gov.infieggicdspr the time being in force, or



(ii) the arbitral award is in conflict with the
public policy of India.

[Explanation 1.—For the avoidance of any doubt,
it 1is <clarified that an award 1is 1in conflict
with the public policy of India, only if,—

(1) the making of the award was induced or
affected by fraud or corruption or was in
violation of section 75 or section 81

34. It 1is true that none of the grounds
enumerated under Section 34 (2) (a) were set up
before the High Court to assail the arbitral
award. What was-all the same urged before the
High Court and so also before us was that the
award made Dby the arbitrators was in. conflict
with the “public policy of 1India”  a. ground
recognised- under Section 34 (2)(b) (ii) (supra).
The expression “Public Policy of India” fell for
interpretation before this Court in ONGC Ltd. v.
Saw Pipes
Ltdl ,{(20uUss 5 SEC 05 and was, after a
comprehensive review of the case law on the
subject, explained in para 3lof the decision in
the following words: (SCC pp 727-28)
“31.Therefore, in our view, the phrase Y“public
policy .eof Tndia” used in Section 34=sin context
is required- to be given a wider meaning.- It/ can
be stated that the concept of public policy
connotes some matter which concerns public good
and the public interest. What is for public good
or in public interest or what would be injurious
or harmful to the public good or public interest
has varied from time to time. However, the award
which 1is, on the face of 1it, patently in
violation of statutory provisions cannot be said
to be in public interest. Such
award/judgment/decision is likely to adversely
affect the administration of justice. Hence, in
our view in addition to narrower meaning .given
to the term “public policy” in  Renusagar case
(Renusagar Power Co., Ltd., v. General Electric
Co., 1994 Supp (1) 644), it 1is required to be
held that the award could be set aside if it is
patently illegal. The result would be — award
could be set aside if it is contrary to:
(a) fundamental policy of Indian law; or
(b) the interest of India; or
(c) justice or morality, or
(d) in addition, if it is patently illegal.
Illegality must go to the root of the matter and
https://ncservices.ecourts.gov.inhdserlideg 1llegality is of trivial nature it cannot



be held that award is against the public policy.
Award could also be set aside if it is so unfair
and unreasonable that it shocks the conscience
of the court. Such award is opposed to public
policy and is required to be adjudged wvoid.”

35. What then would constitute the ‘Fundamental
policy of 1Indian Law’ 1s the question. The
decision in ONGC (ONGC Ltd., v. Saw Pipes Ltd.,
(2003) 5 SscC 705) does not elaborate that
aspect. Even so, the expression must, 1in our
opinion, include all such fundamental principles
as providing a basis for administration of
justice and enforcement of law in this country.
Without meaning to exhaustively enumerate the
purport «0of the expression “Fundamental Policy of
Indian: Law”, we may refer to three distinct and
fundamental Juristic principles that must
necessarily be understood as a part and parcel
of /the Fundamental Policy of Indian Jlaw.  The
first ‘and foremost 1is the principle that @ in
every determination whether by a Couxrt or other
authority wthat affects the rights of "a citizen
or [leads to any civil consequences, the Court or
authority concerned is bound to adopt what is' in
legal parlance called a ‘judicial approach’’ in
the " matter: The duty to adopt a Judicial
approach arises from the wvery nature of the
power exercised by the Court or the authority
does not have to 'be separately or additionally
enjoined upon the fora concerned. What must be
remembered is that the dimportance of Judicial
approach in judicial and quasi judicial
determination lies in the fact so long as the
Court, Tribunal or the authority exercising
powers that affect the rights or obligations of
the parties before them shows fidelity to
judicial approach, they cannot act in an
arbitrary, capricious .~ or @ whimsical  manner.
Judicial approach ensures that the authority
acts bonafide and deals with .the 'subject in a
fair, reasonable and objective manner and that
its decision is not actuated by any extraneous
consideration. Judicial approach in that sense
acts as a check against flaws and faults that
can render the decision of a Court, Tribunal or
Authority vulnerable to challenge.

38. Equally important and indeed fundamental to
the policy of Indian law is the principle that a
https:/hcservices.ecourts.gov.inb@ehidess and so also a quasi-judicial authority



must, while determining the rights and
obligations of parties before it, do so 1in
accordance with the 9principles of natural
justice. Besides the celebrated ‘audi alteram
partem’ rule one of the facets of the principles
of natural justice is that the Court/authority
deciding the matter must apply its mind to the
attendant facts and circumstances while taking a
view one way or the other. Non-application of
mind 1s a defect that is fatal to any
adjudication. Application of mind is best
demonstrated by disclosure of the mind and
disclosure of mind is best done by recording
reasons 1in .support. of the decision which the
Court or -authority is taking. The requirement
that an+ adjudicatory authority must. apply its
mind is, “in that view, so deeply embedded in our
jurisprudence that it can be described as a
fundamental policy of Indian Law.

39.No ~less important is the ©principle  now
recognised as a salutary juristic fundamental in
administrative law that a decision..which 'is
perverse ©or sO 1irrational that no reasonable
person- would have arrived at the same will not
be 'sustained in a Court of law. Perversity or
irrationality of decisions 1s tested on the

touchstone of Wednesbury’s principde of
reasonableness. Decisions that fall short of the
standards of reasonableness are open to

challenge in a. Court  of law often in writ
jurisdiction of the Superior courts but no less
in statutory processes where ever the same are
available."

6. Bearing the above citation in mind, let us analyse the
divergent contentions of either side.

7. The learned counsel appearing for the appellant
contends that most of the issues are already covered by the
Award, dated 09.08.2002 and the question as to whether it is a
lease or licence 1is hit Dby constructive res .judicata. The
learned counsel for the appellant placed reliance on the
Supreme Court ruling in K.V.George v. Secy., water and power
Deptt., reported in (1989) 4 SCC 595, as to the applicability
of principles of res judicata to the Arbitral Proceedings. The
above citation pertains to the old Act., i.e., Arbitration
Act, 1940, wherein Section 41 of the Arbitration Act provides
that the provision of Code of Civil Procedure will apply to
the Arbitration Proceedings. But in the new Act, 1i.e.,
Arbitration and Conciliation Act, 1996, Section 19 provides

hitps://hcservice&.deauis.doviAckerads) Tribunal shall not be bound by the Code of Civil



Procedure, 1908 or the Indian Evidence Act, 1872. Therefore,
the above ruling is not applicable to the current scenario.
However, even as per Section 11 of the Code of Civil
Procedure, the matter directly and substantially in issue in
the subsequent proceedings must have heard and finally decided
in the earlier suit between the same parties before the
competent jurisdictional Court.

8. In this case, the first respondent invoked Arbitration
clause and went before the Arbitrators. The previous Arbitral
Tribunal, while deciding certain issues left three prayers for
negotiation between the parties. As far as these three prayers
are concerned, it cannot be said that the previous Arbitral
Tribunal had finally decided the issues.. Without deciding
those three prayers, the Tribunal merely left them open to the
parties for negotiation.

9. Regarding constructive res judicata, it 1s contended
that as to ;whether it is lease or license should have been
adjudicated in the earlier Arbitration. Explanation 4 to
Section 11/ of the Code of Civil Procedure provides that any
matter which might or ought to have been -made a ground of
defence or attack in a former proceeding will be deemed to
have been a matter directly and subsequently-in issue in that
proceeding. It is-.also settled law that in every proceeding,
the whole 'of the claim which a party is entitled to make
should be made and where a party omits to sue in respect of
any portion of the claim, he cannot afterwards sue for the
portion so omitted.

10. In the Award, the Tribunal has clearly elicited how
the contract was only for a lease and not a license from the
inception of floating tender and raising it as an issue does
not at all arise in any proceedings. The tender was floated
for "lease of" 12 acres of land for <creation of tankage
facility for storage of import' kerosene and for the purpose
the land area was made available on "lease" basis.
Notification, dated 17.05.1995 Annexure-II for an extent of
land to about 6 acres also speaks about lease. The agreement,
dated 05.01.2000 @ Annexure-A8 also @ speaks of 'lease. Under
Article III (c¢) of 'the agreement, the lease rent has been
fixed in the agreement, "lessor" and "lessee" have been used.
Therefore, the Tribunal as well as the learned single Judge
has rightly rejected the plea of the appellant as to the plea
of res judicata.

11. Another main contention of the learned counsel for

the appellant is that failure of negotiation gives the only

remedy of cancellation of the agreement, as per Article 1

clause 1(d) of the agreement, dated 05.01.2000 and the
hitps://hcserviceSdem@d gbaificsengtasnnot be directed to over ride the agreement



through the impugned Award.

12. The dispute arose 1in certain aspects mainly because
of the claim made by the first respondent in view of
canalisation of kerosene and 1in pursuance of the Circular
issued by the Government of India, dated 17.07.2001. This
circular has been issued by the Government of India to
Chairman of all major Port Trust. Paragraph 5 of the circular
reads thus

"5. Flexibility in land use

It has been decided that : (i) wherever any
land has been given for storage facility for
dry bulk cargo, CES/ICD may. be permitted by
the Port Trust on such land and viece-versa,
subject to Lessee obtaining other necessary
approvals, if any from the competent
Authorities : (En1s) on a covered: space
constructed for storage of some specified
cargoes. Storage of any other cargo requiring
similar covered space be permitted; (1idi)
wherever “any land has Dbeen given..for tank
farm, @iy form - of @ liquid ' cargC ™mmavy=' Be
pernitted to be handled in such -tank farm,
either | after modificatien: of the tanks r
without' modification as the case may Dbe,
sulgjject Weo feasipifiathitidof handlnd< giich
product, in the port and Lessee obtaining at
its 'own risk and cost required approvals /
clearances from various authorities such as
Chief Controller of Explosives, Ministry of
Environment & Forests, Pollution Control
Boards etc., and (iv) 1n a facility created
for exports, imports may also be undertaken
and vice-versa."

13. The Tribunal discussed in detail, including
canalisation of kerosene and issuance of the above circular
and thought fit to direct the parties to go for negotiation to
modify or alter certain conditions 1in the ‘agreement. As per
the award passed by the previous -Tribunal, the parties went
for negotiation without any pre-conditions or restrains but
negotiation failed.

14. When there is arbitration clause in the agreement, it
is open to the claimant to invoke the arbitration clause. No
doubt there is clause to amend or modify the conditions in the

contract through negotiation. Article 1 -Definitions and
Interpretations under Clause 1(d) of the Agreement reads
thus

https://hcservices.ecourts.gov.infhcséivicds) the whole or any part of any conditions



shall be or become illegal or invalid or
unenforceable for good and sufficient reasons
of any act of state or any statutory
provision or by reason of any decision of any
Court or other Dbody or authority having
jurisdiction over parties of the Agreement,
such condition shall be deemed to be deleted
from this Agreement, provided that if any
such deletion substantially affects; or
alters the commercial basis of this Agreement
the parties shall negotiate in good faith to
amend and modify the conditions of this
Agreement as shall be necessary or desirable
in the c¢ircumstances, failing - which the
agreement shall be liable for cancellation."

As per this clause, if any condition is deemed to be deleted
due to any act of state and if such deletion substantially
affects or alters the commercial basis of the agreement, the
parties shall negotiate in good faith to amend or modify the
conditions 'of the agreement, failing which the agreement shall
be liable for cancellation.

15. In this case, as already pointed outy; pursuant to the
previous Award, the parties went for negotiation without any
pre-condition or restrain but failed to arrive at a decision.
Since negotiation has been made by the parties, it cannot be
said that agreement itself shall be liable for cancellation,
as per the above clause. Because of the Government's circular,
the first respondent = requested certain modification in
condition, so as to utilise the space and tank for storage of
similar product, which is permissible inside the port. Under
the said circumstances, a settlement between the parties
through negotiation to amend or modify the condition cannot be
said impossible. However, negotiation failed. The dispute can
very well be resolved as provided in the contract. Thus, it is
left open to the parties to invoke Arbitration clause, as per
the agreement.

16. The first respondent seeks variation of Article III
(e) (26) in the agreement, -to store in B & C liquid cargo on
the plea that the kerosene 1s being canalised. As already
discussed, in view of the Ministry circular, dated 17.07.2001,
flexibility in land wuse in the port 1is permissible and
therefore, the Tribunal after analysing the materials and the
contract has correctly held that the amendment sought for is
to be allowed.

17. So far as rent is concerned, the complete possession
of the land was taken on 23.02.2004 and the first respondent
hitps://hcserviced. ésoudsigadnligserices pay the rent from that date. The Tribunal also



found that excepting Custodial Regulation Zone certificate,
all other certificates were obtained within one year by the
first respondent. The above findings are based on the actual
facts and materials available before the learned Arbitrators.

18. With respect to validity of notice, dated 18.03.2005,
the Tribunal took the date 23.02.2004 for taking complete
possession of the land by the first respondent. The Tribunal
found that except certificate from Custodial Regulation Zone,
other certificates from Department of Explosives, Tamil Nadu
Pollution Control Board ad Chief Inspector of Factories were
received by the first respondent. The Tribunal following the
ruling of the Hon'ble  Supreme Court. in M.D.Army Welfare
Housing Organision wv. Summangal Services Limited, reported in
2004 (9) scCC 619 (Paragraph 101), decided that agreement to
obtain statutory orders from statutory authorities is not
enforceable. With reasoning the Tribunal ‘found that the
notice, dated 18.03.2005 cannot be sustained.

19. For the aforesaid reasons, this Court 1is of the
considered view that the Award is a well reasoned one within
the terms of the Contract and there is no reason to interfere
with the decision of the learned single Judge and accordingly,
this Original Side Appeal is liable to be dismissed.

In fine, this Original Side Appeal 1s dismissed,
confirming 'the order of the learned single Judge, dated
11.01.2012 made in O.P.No.457 of 2009. No costs.

S/
Assistant Registrar (CS VI)

//True Copy//
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